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The Tariff Law of 1909. 


By H. Parker WILLIs. 


The tariff of 1909 may be studied with profit from any one 
of several different standpoints. Most considerable attention has 
lately been given to that point of view from which the law is 
regarded as a protective or revenue measure. But this is prob- 
ably not its most interesting aspect to any except those who are 
chiefly concerned with problems of politics and party control. 


The truth is that the act of 1909 is likely to prove of greatest 
interest on the side of administration and international relation- 
ships. In this connection, it presents a number of changes from 
existing methods and regulations which deserve detailed notice 
and will probably prove of increasing importance for several years 
to come. 


I. 


Prominent above the other features of this legislation, is the 
provision it makes for the use of a new type of tariff negotiation. 
Although in European countries a system of maximum and mini- 
mum rates, varying in its mode of application from country to 
country, has been in process of development for a number of 
years past, the United States, like England, has adhered to its 
original policy of maintaining a single range of duties applicable 
te the goods of all countries entering our ports. The only de- 
parture from this system that has heretofore been made is seen 
i. the so-called reciprocity treaties authorized under the Dingley 
law of 1897. These were of two classes. One group of treaties 
was negotiated with a number of countries about ten years ago 
and provided for reductions in duties of about 20 per cent. They 
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required ratification by the Senate and were never acted upon, 
with the single exception of the reciprocity treaty with Cuba 
(1903). A second group of documents consisted, not of “treat- 
ies” in the narrow sense of the term, but rather of ‘commercial 
arrangements.’ A considerable number of these have been ne- 
gotiated during the past few years and include reductions of duty 
to rates fixed in Section 3 of the Dingley Act upon such commo- 
dities as still wines, brandies, vermuth, paintings, statuary, wine 
lees, argols, tartar, and some others, all of them unimportant 
with the exception of wines. In addition to these concessions, 
the arrangements included provision for the application of speci- 
ally favorable modes of valuation at the customs houses of the 
United States, the main feature of such valuation provisions be- 
ing a uniform clause whereby the so-called “export price” charged 
for goods that had no home market value constituted the basis 
of assessment when the goods entered the United States. Agree- 
ments containing this provision date from only about three years 
ago when President Roosevelt began negotiations which ulti- 
mately culminated in an arrangement of the kind referred to with 
Germany, followed by similar arrangements with a number of 
other countries. In return, we received lower schedules of duties 
upon our goods when admitted into ports of those countries, 
Germany, notably, giving us nearly all of her minimum rates. It 
has been felt by domestic manufacturers that this mode of valu- 
ation was extremely inimical to their interests, while on the other 
hand, administrators have been hampered by the lack of material 
which they could use as a basis for commercial trading in inter- 
course with foreign countries. There has also been a certain 
amount of injury to national pride because of the fact that we 
did not get altogether as favorable returns from foreign coun- 
tries under our commercial agreements as did some other nations, 
while the sanitary regulations of those countries and their pure 
food legislation have been decidedly hostile to us. Altogether it 
has been the feeling for a long time that some step should be 
taken for the purpose of putting us in a better position to bargain 
with other countries. The tariff act of 1909 contains, as Section 
2, the following provision: 

“Section 2. That from and after the thirty-first day of 
March, nineteen hundred and ten, except as otherwise specially 
provided for in this section, there shall be levied, collected, and 
paid on all articles when imported from any foreign country into 
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the United States, or into any of its possessions (except the 
Philippine Islands and the islands of Guam and Tutuila), the 
rates of duty prescribed by the schedules and paragraphs of the 
dutiable list of section one of this act, and in addition thereto 
twenty-five per centum advalorem; which rates shall constitute 
the maximum tariff of the United States: Provided, That when- 
ever, after the thirty-first day of March, nineteen hundred and 
ten, and so long thereafter as the President shall be satisfied in 
view of the character of the concessions granted by the minimum 
tariff of the United States, that the government of any foreign 
country imposes no terms or restrictions, either in the way of 
tariff rates or provisions, trade or other regulations, charges, 
exactions, or in any other manner, directly or indirectly, upon the 
importation into or the sale in such foreign country of any agri- 
cultural, manufactured, or other product of the United States, 
which unduly discriminate against the United States or the pro- 
ducts thereof, and that such foreign country pays no export 
bounty or imposes no export duty or prohibition upon the expor- 
tation of any article to the United States which unduly discrim- 
inates against the United States or the products thereof, and that 
such foreign country accords to the agricultural, manufactured, 
or other products of the United States treatment which is reci- 
procal and equivalent, thereupon and thereafter, upon proclama- 
tion to this effect by the President of the United States, all 
articles when imported into the United States, or any of its pos- 
sessions (excet the Philippine Islands and the islands of Guam 
and Tutuila), from such foreign country shall except as other- 
wise herein provided, be admitted under the terms of the mini- 
mum tariff of the United States as prescribed by section one of 
this act. The proclamation issued by the President under the 
authority hereby conferred and the application of the minimum 
tariff thereupon may, in accordance with the facts as found by 
the President, extend to the whole of any foreign country, or 
may be confined to or exclude from its effect any dependency, 
colony, or other political subdivision having authority to adopt 
and enforce tariff legislation, or to impose restrictions or regu- 
lations, or to grant concessions upon the exportation or impor- 
tation of articles which are, or may be, imported into the United 
States. Whenever the President shall be satisfied that the condi- 
tions which led to the issuance of the proclamation hereinbefore 
authorized no longer exist, he shall issue a proclamation to this 
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effect, and ninety days thereafter the provisions of the maximum 
tariff shall be applied to the importation of articles from such 
country. Whenever the provisions of the maximum tariff of the 
United States shall be applicable to articles imported from any 
foreign country they shall be applicable to the products of such 
country, whether imported directly from the country of produc- 
tion or otherwise. To secure information to assist the President 
in the discharge of the duties imposed upon him by this section, 
and the officers of the government in the administration of the 
customs laws, the President is hereby authorized to employ such 
persons as may be required.” 

It is plain that this provision gives to the President a consid- 
erable degree of discretion, inasmuch as he is authorized to im- 
pose the higher rates of duty whenever he is satisfied that any 
foreign country “unduly discriminates” against the United States, 
or whenever it appears to him that the treatment accorded to us 
is not “reciprocal and equivalent.” On the one hand, the word 
“unduly” enables the President to refrain from putting retali- 
atory duties into effect, unless there is substantial reason for 
them, in his judgment at least, while the words “reciprocal” and 
“equivalent” enable him to use some bargaining skill in getting 
favorable conditions abroad. This power of retaliation is some- 
what qualified by the fact that the retaliatory duty, 25 per cent. 
above the minimum rate, is so high that it would probably con- 
stitute a practically prohibitory duty were it to be applied. Never- 
theless, the terms of the section afford, to those who believe that 
results could be obtained by the use of such discriminatory meth- 
ods, a weapon which has not heretofore been available. The use 
of this weapon has already begun, notice having been served by 
the treasury under date of August 1o that all of our commercial 
agreements will be terminated. This action lays upon the admin- 
istration the duty of reaching terms of accommodation before 
the end of next March (1910), unless we are willing to see an 
almost impassable tariff wall erected around the United States. 


II. 


The situation which is thus being produced in our foreiga 
trade relations, directs attention very pointedly to the obscure 
provision, just at the close of the section (Sec. 2), which has 
already been quoted—“to secure information to assist the Pres- 
ident in the discharge of the duties imposed upon him by this 
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section, and the officers of the government in the administration 
of the customs laws, the President is hereby authorized to em- 
ploy such persons as may be required.” This provision is the 
outgrowth of a lengthy struggle in Congress and in the country, 
animated by a desire on the part of a considerable number of 
manufacturers and business men to secure the appointment of 
a “tariff commission.” The original idea of this tariff commis- 
sion was that of a body which should devote itself to studying 
costs of production comparatively and to ascertaining what 
changes, if any, were needed from time to time in our own tariff 
system, either because of alterations in industrial methods, or be- 
cause of alterations in foreign schedules. As the discussion 
turned out, no such authorization was granted, notwithstanding 
that the “persons” whom the President is authorized to employ 
under section 2 are now frequently referred to as a “tariff com- 
mission.” The term “foreign tariff board,” which is also fre- 
quently employed, appears to be more aptly descriptive and prob- 
ably indicates with a much greater degree of accuracy the scope 
of the work that will be assigned to the men who have been ap- 
pointed under this provision. President Taft has appointed Sep- 
tember 11 three men who are to work in the Treasury 
Department under the immediate supervision of the secretary 
of the Treasury, and whose duty it will be to study for- 
eign tariffs and advise the President of the conditions under 
which, if at all, our maximum rates are to be applied. There 
is further a vague general suggestion that this board through 
its investigations into costs of production abroad may be 
instrumental in securing modifications in our home duties 
by suggesting to the President the points at which domestic 
duties are so exorbitantly high as to curtail trade, thereby tend- 
ing to raise prices to the domestic consumer and to afford undue 
opportunity for profit to the domestic manufacturer. The idea 
that any such use will really be made of the work of the tariff 
board seems, however, to be somewhat Utopian, in view of the 
difficulty which the administration has had in securing from, or 
even suggesting to, Congress reductions in rates of duty or miti- 
gation of existing tariff practices. While too strong a’statement 
ought not to be made in advance of the organization of this 
board and the early development of his work, it is a fair reason- 
able probability that its efforts will be largely limited to just 
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what Congress directed—the investigation of foreign tariffs with 
a view to the application or the withholding of our maximum 
rates. Whatever the board may do, its creation is an interesting 
experiment, and, taken in connection with the maximum and 
minimum provisions of the tariff, is likely to prove an instructive 
illustration of just what can be done to adjust our tariff system 
by purely retaliatory methods to the altered tariff system of mod- 
ern European countries. 
III. 


By the side of the new measures for the application and adjust- 
ment of our tariff system abroad, should be placed the elaborate 
provisions which have been made for the adjustment of rates 
and classifications to one another from the domestic standpoint. 
Heretofore dutiable merchandise upon entering our ports has 
been valued for the collection of duty by a set of officers known 
as appraisers. From these appraisers an appeal lay to a so- 
called board of nine general appraisers having headquarters at 
New York. Upon these general appraisers fell very largely the 
duty of classifying goods and hence of determining whether a 
given article came within the scope of a given clause ot the tariff 
or within that of some other. In the event that the owner of 
goods was dissatisfied with the findings of this board of general 
appraisers, he could appeal to the appropriate United States Court 
and from there to a United States Circuit Court of Appeals, and in 
certain cases, of course, to the Supreme Court of the United 
States. This method of procedure has not been altogether satis- 
factory to the government, particularly in view of the fact that a 
considerable number of cases in which it had sought to collect 
higher rates of duty have within recent years gone against it 
because of action by a United States court classifying the goods 
in controversy in a way that subjected them to a lower rate of 
duty. For some time a United States Court of Customs Appeals, 
designed to take charge of customs cases, has been urged. This 
is now provided for in the new tariff act, which contains a revi- 
sion of the customs administrative law, and attached thereto, a 
section creating such a United States Court of Customs Appeals. 
This new court is to have headquarters in Washington, D. C., 
and is to consist of a presiding judge and four associate judges, 
appointed by the President. The interesting feature of the 
customs court provision is found in the change it makes in the 
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jurisdiction of the federal courts over customs cases. The sec- 
tion in question (Sub-Sec. 29 of Sec. 28), which contains the 
customs administrative act, includes the following clauses: 

“After the organization of said court no appeal shall be taken 
or allowed from any Board of United States General Appraisers 
to any other court, and no appellate jurisdiction shall thereafter 
be exercised or allowed by any other courts in cases decided by 
said Board of United States General Appraisers; but all appeals 
allowed by law from such Board of General Appraisers shall be 
subject to reviewing only in the Court of Customs Appeals here- 
by established, according to the provisions of this act: Provided, 
That nothing in this act shall be deemed to deprive the Supreme 
Court of the United States of jurisdiction to hear and determine 
all customs cases which have heretofore been certified to said 
court from the United States circuit courts of appeals on ap- 
plications for writs of certiorari or otherwise, nor to review by 
writ of certiorari any customs case heretofore decided or now 
pending and hereafter decided by any circuit court of appeals, 
provided application for said writ be made within six months 
after the passage of this act: And provided further, That all 
customs cases heretofore decided by a circuit or district court of 
the United States or a court of a territory of the United States 
and which have not been removed from said courts by appeal or 
writ of error, and all such cases heretofore submitted for deci- 
sion in said courts and remaining undecided may be reviewed on 
appeal at the instance of either party by the United States Court 
of Customs Appeals, provided such appeal be taken within one 
year from the date of the entry of the order, judgment or decree 
sought to be reviewed.” 

An actual working out of this provision has been suspended 
in consequence of the strenuous objection of a group of senators, 
who were opposed to the salaries assigned to the judges of the 
Court of Customs Appeals. As carried by the act the judicial 
salary was $10,000, whereas the salary of federal judges is but 
$7,000. The feeling was strongly expressed in the Senate, dur- 
ing the latter part of the session, that the assignment of a salary 
as high as this would be an unfair kind of discrimination against 
federal judges now in receipt of the lower salary. There was 
also the feeling that. the establishment of this court would un- 
doubtedly work toward the increase of duties, inasmuch as many 
cases heretofore decided against the Treasury would now be 
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decided in its favor and consequently in favor of the higher 
classification of goods. Consequently, when the urgent deficiency 
bill carrying salary appropriations was brought forward and was 
found to contain an apportionment of $10,000 in salary for 
each of the judges for the Court of Customs Appeals, so strong 
an opposition developed as to render it impossible to put this 
provision through with success. There was therefore an agreement 
to suspend further action regarding the Court of Customs Appeals 
pending the opening of a new session. While it is possible that 
the whole scheme may be laid aside upon the reassembling of 
Congress, that result is not anticipated, but it is probable that the 
supporters of the Court of Customs Appeals will succeed in 
completing the organization of the body upon the basis which 
they desire. Supposing that that is the outcome, a field will be 
opened for the development of a special method of adjudicating 
customs cases. This may result in a general raising of rates and 
duties all around as maintained by the critics of the court, or 
it may operate, as its friends and supporters predict, to produce 
more intelligent and scientific classification of goods and hence 
a larger revenue to the government through better adjustment 
of tariff duties. There is some doubt about the constitutionality 
of the court and of the jurisdiction which has been assigned to 
it in the tariff law and it is at least possible that this may give 
rise to a struggle before the Supreme Court of the United States 
for the purpose of testing the legitimacy and constitutionality of 
the new body. That is still for the future to determine. 


IV. 


The new tariff law has taken another important step in alter- 
ing the method by which goods are valued for the assessment of 
duties. As has already been seen, one of the important features 
of the commercial treaties or arrangements which we have per- 
fected with foreign countries was that by which such countries 
were given the advantage of the so-called export price system 
(see ante, page 318). It was there noted that the use of this 
export price system, and incidentally the recognition of certifi- 
cates given by foreign chambers of commerce as evidence in de- 
termining the value of goods, was distasteful to American manu- 
facturers, it being their claim that such a method of valuation 
resulted in cutting existing rates of duty by a substantial amount. 
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In the new tariff law (included in the revision of the customs 
administrative act, Sec. 28), is found the following: 

“Section 11. That when the actual market value, as defined 
by law, of any article of imported merchandise, wholly or partly 
manufactured and subject to an ad valorem duty, or to a duty 
based in whole or in part on value, cannot be ascertained to the 
satisfaction of the appraising officer, such officer shall use all 
available means in his power to ascertain the cost of production 
of such merchandise at the time of exportation to the United 
States, and at the place of manufacture, such cost of production 
to include the cost of materials and of fabrication, and all general 
expenses to be estimated at not less than ten per centum, cover- 
ing each and every outlay of whatsoever nature incident to such 
production, together with the expense of preparing and putting 
up such merchandise ready for shipment, and an addition of 
not less than eight nor more than fifty per centum upon the total 
cost as thus ascertained; and in no case shall such merchandise be 
appraised upon original appraisal or reappraisement at less than 
the total cost of production as thus ascertained. The actual 
market value or wholesale price, as defined by law, of any im- 
ported merchandise which is consigned for sale in the United 
States, or which is sold for exportation to the United States, and 
which is not actually sold or freely offered for sale in usual whole- 
sale quantities in the open market of the country of exportation 
to all purchasers, shall not in any case be appraised at less than 
the wholesale price at which such or similar imported merchan- 
dise is actually sold or freely offered for sale in usual wholesale 
quantities in the United States in the open market, due allowance 
by deduction being made for estimated duties thereon, cost of 
transportation, insurance and other necessary expenses from the 
place of shipment to the place of delivery, and a commission not 
exceeding six per centum, if any has been paid or contracted to 
be paid on consigned goods, or a reasonable allowance for general 
expenses and profits (not to exceed eight per centum) on pur- 
chased goods.” 

This noteworthy provision is in its essential features new, 
and abrogates what has properly been considered the most im- 
portant element in our foreign commercial agreements. A read- 
ing of the paragraph in question shows that in no case, even 
where the goods are not sold or freely offered for sale in the 
United States, is the appraised value on entering the United States 
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to be less than the domestic wholesale price in the open market 
at home, allowance, of course, being made for the duties 
themselves and various deductions as set forth. On the face of 
it, this appears to be an altogether fair and practical proposal. 
In actual operation, it will necessitate the ascertainment of whole- 
sale valuations or prices in the United States—a process which 
will materially change the basis for the imposition of duties from 
time to time and will also be likely to create differences of valu- 
ation as between different importers. There is considerable 
ground for fear regarding the effective application of this section, 
and it may well be doubted whether the change will conduce 
either to fairness as between importers or between the domestic 
manufacturer and the foreign exporter to the United States. The 
provision will not in practice apply to goods of a staple character, 
for which there is a world market, but apply chiefly to so-called 
“fancy” goods manufactured expressly for the United States 
and designed to meet a particular taste or demand. On such 
goods, of which pottery may be cited as an example, this clause 
is likely to bring about an advance of 15 or 20 per cent. in rates 
of duty, above what would have been levied and collected under 
the commercial agreements even with the actual numerical rates 
of the new tariff. 

V. 


While the new tariff law has created a decidedly new and 
original mechanism for the collection of duties as well as for 
their assessment, and for the adjustment of our rates to those 
of foreign countries, it has also laid the foundation for impor- 
tant developments in connection with the obtaining of revenue 
by means of loans. Heretofore the Treasury has been obliged 
to obtain such funds as it needed in order to overcome the short- 
age caused by Panama Canal expenditures by issuing thirty- 
year 2 per cent. bonds of the type authorized some years ago. 
In case of actual temporary deficiency of revenue on ordinary 
accounts, the secretary of the Treasury has had the authority 
to issue 3 per cent. certificates of indebtedness running for short 
periods not over a year. This latter expedient was resorted to by 
Secretary Cortelyou during the panic of 1907, when he borrowed 
$15,000,000 on such certificates for the purpose of creating a suf- 
ficient supply of securities to render possible the taking out of 
additional national bank notes, the certificates being regarded as 
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similar in character to United States registered bonds. The 
trouble with continuing this policy has been that it has become 
apparent that the Treasury could not hope to sell further issues 
of the United States 2 per cent. bonds without depressing the 
price of those already in existence, while it would probably find 
more than a little difficulty in keeping the price up to par. In 
view of this fact, Secretary Macveagh of the Treasury Depart- 
ment, urged Congress to make provision in the new law for a 
better adjustment of bond legislation and as a result the follow- 
ing sections were introduced into the new act: 

“Section 39. That the secretary of the Treasury is hereby 
authorized to borrow on the credit of the United States from 
time to time, as the proceeds may be required to defray expendi- 
tures on account of the Panama Canal and to reimburse the 
Treasury for such expenditures already made and not covered 
by previous issues of bonds, the sum of two hundred and ninety 
million five hundred and sixty-nine thousand dollars (which 
sum, together with the eighty-four million six hundred and thir- 
ty-one thousand nine hundred dollars already borrowed upon 
issues of 2 per cent. bonds under section 8 of the act of June 28, 
1902, equals the estimate of the Isthmian Canal Commission to 
cover the entire cost of the canal from its inception to its com- 
pletion), and to prepare and issue therefor coupon or registered 
bonds of the United States in such form as he may prescribe, 
and in denominations of one hundred dollars, five hundred dol- 
lars, and one thousand dollars, payable fifty years from the date 
of issue, and bearing interest payable quarterly in gold coin at 
a rate not exceeding 3 per centum per annum; and the bonds 
herein authorized shall be exempt from all taxes or duties of the 
United States, as well as from taxation in any form by or under 
state, municipal, or local authority: Provided, That said bonds 
may be disposed of by the secretary of the Treasury at not less 
than par, under such regulations as he may prescribe, giving to 
all citizens of the United States an equal opportunity to sub- 
scribe therefor, but no commissions shall be allowed or paid 
thereon; and a sum not exceeding one-tenth of one per centum 
of the amount of the bonds herein authorized is hereby appro- 
priated, out of any money in the Treasury not otherwise appro- 
priated to pay the expenses of preparing, advertising and issuing 
the same; and the authority contained in section 8 of the act of 
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June 28, 1902, for the issue of bonds bearing interest at two per 
centum per annum, is hereby repealed. 

“Section 40. That section 32 of an act, entitled, ‘An act pro- 
viding ways and means to meet war expenditures, and for other 
purposes,’ approved June 13, 1898, be, and the same is hereby, 
amended to read as follows: 

“*That the secretary of the Treasury is authorized to borrow 
from time to time, at a rate of interest not exceeding three per 
centum per annum, such sum or sums as, in his judgment, may 
be necessary to meet public expenditures, and to issue therefor 
certificates of indebtedness in such form as he may prescribe and 
in denominations of fifty dollars or some multiple of that sum; 
and each certificate so issued shall be payable, with the interest 
accrued thereon, at stich time, not exceeding one year from the 
date of its issue, as the secretary of the Treasury may prescribe: 
Provided, That the sum of such certificates outstanding shall at 
no time exceed two hundred millions of dollars; and the provi- 
sions of existing law respecting counterfeiting and other fraudu- 
lent practices are hereby extended to the bonds and certificates 
of indebtedness authorized by this act.’ ” 

This legislation has already had interesting consequences, 
though it has been found to be incomplete. Under existing law, 
national bank notes based upon United States 2 per cent. bonds 
are required to pay an annual tax to the federal government of 
one-half of 1 per cent., while all other bonds pay a tax of 1 per 
cent. upon the currency based upon them. Therefore when it 
was seen that an issue of higher-rate-interest bonds would prob- 
ably be necessary, it was also seen that an adjustment of circu- 
lation taxes would be necessary. This was because an issue of 3 
per cent. bonds, if used as security behind circulation with a tax 
of 1 per cent. on the notes would yield 2 per cent. net to the 
banks which had put up the bonds with the Treasury, while 2 
per cent. bonds paying a tax of one-half of 1 per cent. on their 
circulation would yield only 1% per cent. net to the banks which 
owned them. Congress was unable to come to an agreement 
with reference to the adjustment of circulation taxes and there- 
fore left it to the secretary of the Treasury to manage matters 
by issuing bonds “at a rate not exceeding 3 per centum per an- 
num.” The idea seemed to be that the secretary could probably 
get par for bonds at 2% per cent., while such bonds (paying as 
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they would 1 per cent. per annum for the circulation based 
thereon), would be exactly on a basis of equality with the 2 per 
cent. bonds since each would yield 1% per cent. net to its own- 
ers. It was at once seen by Treasury authorities that the situ- 
ation would be considerably complicated by putting out an issue 
of bonds at a rate of interest intermediate between 2 and 3 per 
cent., while an issue of 3s was undesirable for reasons already 
stated. That being true, Secretary MacVeagh has unofficially 
agreed to get such funds as he may need during the coming fall 
and winter by the issue of 3 per cent. short-time certificates only, 
of which the new act authorizes an issue of not over $200,000,000. 
This agreement, of course, merely stands pending legislation by 
Congress for the adjustment of the circulation taxes. It is not 
likely that over $50,000,000 of certificates will be issue in the near 
future. The problem remains open whether to make these cer- 
tificates available as security for circulation by issuing them in 
the name of the owners or to place them simply on a short-term 
investment basis by making them payable to bearer. This ques- 
tion is still under discussion, but it is interesting to note that 
the difficulty of adjusting income to outgo has thus already ope- 
rated to necessitate a change in the method of issuing bank cur- 
rency and the profit to be derived from such issues. 


VI. 


It is worth noting that the significance and working of many 
of the provisions of the new tariff will depend very largely upon, 
and will be judged very largely by, the effect that they produce 
upon the revenue. That is a matter which has been much debated 
but which cannot be finally determined with any degree of cer- 
tainty until such time as experience in the actual levy of duties 
and taxes has been obtained. Pending the development of such 
experience, reliance is necessarily placed upon the official esti- 
mates, as shown on page 329. The column headed “Conference 
Bill” shows substantially the results to be obtained from the bill 
as passed, since only one minor change was made in the dutiable 
schedules after the bill left conference. From this it appears 
that the equivalent ad valorem duty on “Total entries for consump- 
tion, dutiable and free’ is 23.51 per cent., as against 23.25 per 
cent. under the old law, the revenue now expected being in round 
numbers $333,000,000, as against $329,000,000 under the old 
law. 
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Special Phases of Corporation Law. 
A Comparison of the Statutes and Decisions of Various Jurisdictions. 
By Cuarces W. GERSTENBERG, LL. B. 


The proper selection of a jurisdiction in which to incorporate 
a business is hardly less important to the lasting success of an 
enterprise than is the selection of a proper system of account- 
ing or of a site for its factory. Forty-six states, the District of 
Columbia, and several territories, to say nothing of foreign coun- 
tries, are at hand to claim fatherhood. Their means and gener- 
osity are not alike; their geographical situations are not equally 
favorable, and their discipline varies in strictness. These ques- 
tions require careful consideration before the corporate career 
of a new business is begun. It is not possible for the corpora- 
tion lawyer to compare the statutes of the various jurisdictions 
and to predicate on that comparison alone a classification of 
jurisdiction, according to their merits as incorporating states and 
territories. Nor is it sufficient to take into account the decisions 
of the tribunals of these jurisdictions. Were that alone sufficient 
the question might be handed over to a Cook or a Dill and be 
decided by him and by him definitely concluded. But each indus- 
try has its own peculiar requirements; what is good for one is 
detrimental for another. This enterprise may need enforced con- 
servatism, that may need liberal privileges. Besides, the laws of 
the states and territories are continually changing, either by 
direct act of the legislatures or by new interpretations of the 
old laws by the courts. 

The problem is three-fold and requires first a knowledge of 
the statutes of the various jurisdictions and of their interpretation 
by the courts, and second, the ability to make a selection in view 
of the effect these laws may have on the peculiar requirements 
of the proposed undertaking. The careful corporation lawyer 
recognizes a third problem which is to prophesy, on the basis of 
recent decisions, the tendency of the courts toward strictness or 
laxity in their interpretation of the statutes of their respective 
jurisdictions. The first of these requirements is definite and can 
be ascertained; the second varies with the circumstances of each 
peculiar case. No rules can be laid down to guide in the selec- 
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tion of a jurisdiction to suit the needs of individual enterprises, 
but a general knowledge of the laws of the various states and 
territories can be imparted. The third problem is the most 
difficult, and perhaps the most important. The difficulty is in- 
superable and can be overcome only approximately, for the tend- 
ency of the courts is affected by public opinion, by changed 
economic conditions, and by changes in the personel of the tri- 
bunals. To foresee movements in public opinion and economic 
conditions may be humanly possible, but to know who are to be 
the judges of the highest courts of the various jurisdictions ten 
or twenty years from now, and what change of temperament 
those men are to undergo in the meantime, is not humanly 
possible. We will restrict ourselves in this article, there- 
fore, to a presentation of the more important questions 
of corporation law as they vary from jurisdiction to juris- 
diction, and to a brief discussion of the tendencies of courts as 
they are exhibited in the decisions of the immediate past. It 
will be impossible to discuss every subject of corporation law or 
to consider all the jurisdictions on this continent. As to the 
former we will speak at greater or less length of ten or twelve 
topics and as to the latter we will restrict our attention to nine 
jurisdictions, Arizona, Delaware, Maine, Massachusetts, New 
Jersey, New York, Pennsylvania, South Dakota and West Vir- 
ginia. Other jurisdictions, notably Connecticut, Nevada, and the 
District of Columbia, make strenuous claims to be classed 
amongst the foregoing so-called incorporating states, but a com- 
parison of the laws of those nine jurisdictions will serve to illus- 
trate the nature of the problems that present themselves to pro- 
moters. 

Corporation statutes can be divided roughly into two classes ; 
first, those which prescribe the methods of organization of a cor- 
poration, and second, those which govern its subsequent manage- 
ment. <A third class, statutes governing the dissolution of cor- 
porations, we can overlook in the following discussion. The line 
of division is not clearly marked. Indeed, some statutes affect the 
corporation both in its organization and in its management. How- 
ever, we will draw an arbitrary line if necessary, and speak first 
of statutes governing the organization of corporations—statutes 
treating of those questions which when once decided and acted 
upon do not need to concern the corporation any longer, and then 
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we will take up the questions of state control and of corporate 
management. 

The important questions that arise on the organization of a 
company are the selection of a name, the designation of proposed 
purposes and powers, sometimes called objects, the promotion and 
disposal of the capital stock and payment of organization taxes 
and fees. Of these subjects the last is the simplest and we will 
dispose of it first. 

The taxation levied by sovereignties for the privilege of insti- 
tuting a corporate form of business varies in the scheme of cal- 
culating the amount as well as in the amount itself. A compara- 
tive table of taxes and expenses is perhaps the most satisfactory 
form in which to have this information, but the scheme adopted 
by each state will probably be easier to remember. We will 
give both. 

Arizona charges no organization tax. The fees covering 
filing, issuing of certificates, and the affixing of seals, and the 
cost of the prescribed publication of the articles of incorporation 
in a newspaper amounts to thirty-five dollars or less. 


The organization tax in Delaware is ten cents per thousand 
dollars of capital stock stated in the certificate, which rate is 
decreased to five cents per thousand dollars of capital stock in 
excess of two million dollars. The minimum fee is ten dollars. 
Other incidental f-es amount to about fourteen dollars. 


The scheme of taxation for organization in Maine is as fol- 
lows: ten dollars for corporations with capital stock up to ten 
thousand dollars ; fifty dollars for corporations with capital stock 
up to five hundred thousand dollars, and ten dollars per hundred 
thousand dollars on all amounts above five hundred thousand dol- 
lars. Other fees in Maine amount to about twenty dollars. 


There are no charges in Massachusetts other than the organ- 
ization tax, which is never less than twenty-five dollars, and 
which varies in proportion to the capital stock at the rate of 
one-twentieth of one per centum of the authorized amount. 


The minimum organization tax in New Jersey is twenty-five 
dollars, and the rate is one-fiftieth of one per centum of the 
total authorized capital stock. Other fees amount to about ten 
dollars. 


The minimum tax in New York is one dollar, and the rate is 
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fifty cents per thousand dollars of the total authorized capital 
stock. Other fees amount to about fifteen dollars. 

Incorporation in Pennsylvania is comparatively expensive. 
The cost is one-third of one per centum of the total authorized 
capital stock, and fees amounting in the aggregate to between 
thirty-eight and fifty-three dollars. 

South Dakota charges no organization tax, but between ten 
and one hundred and fifty dollars must be paid to the secretary 
of state for examining, filing and recording the articles of incor- 
poration, and for issuing the charter. Ten dollars is charged 
on amounts up to twenty-five thousand dollars, fifteen dollars 
on amounts above twenty-five thousand and not exceeding one 
hundred thousand, twenty dollars on amounts above one hundred 
thousand and not exceeding five hundred thousand dollars, and 
from that point upwards the tax is increased by ten dollars as 
the capital stock is increased by five hundred thousand dollars 
until the sum of five million dollars of capital stock is reached, 
at which point the tax is one hundred and ten dollars. For all 
sums above five million the tax is one hundred and fifty dollars. 
One dollar is charged for certifying a copy of the articles of 
incorporation. 

West Virginia has a peculiar system of taxation, based on 
the division of corporations into two classes, resident and non- 
resident, the former being those whose principal place of busi- 
ness and chief works, if they have chief works, are within the 
state. Resident corporations pay between ten dollars for a capital 
stock of five thousand dollars or less and upwards of one hundred 
and fifty dollars for a capital stock of one million dollars, forty 
dollars being added to the tax for each million dollars or fraction 
thereof added to the capital stock. Non-resident corporations 
pay a larger tax. The tax year begins with July 1, and a ditfer- 
ence is made in the amount of organization tax charged depend- 
ing on the time of the year at which the certificate is filed, 
the tax being looked upon as the license fee for existence up to 
the succeeding July first. Other fees in West Virginia amount to 
approximately twenty-five dollars. 

The foregoing may be arranged in tabular form as follows, 
each sum stated representing the organization tax, if any, and 
the approximate fees for filing, recording, examining and cer- 
tifying. 
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From the foregoing table it will be noticed that in the matter 
of original cost New York and South Dakota lead for reason- 
ableness where the corporation is comparatively small, but that 
as the amount of authorized capital stock increases New York 
falls behind. For corporations with very large capitals Arizona 
and South Dakota lead, and are followed by Delaware, Maine. 
and New Jersey. Other interesting comparisons can be made 
showing interesting facts, as, for instance, that it costs as much 
to organize in Pennsylvania with a capital of one thousand dol- 
lars as it does in Arizona with a capital of ten million. 

The selection of a jurisdiction in which to incorporate may 
be influenced by restrictions contained in the statutes as to the 
use of certain words in the name of the proposed corporation. 
For instance, it may not be convenient or desirous to incorporate 
an established partnership which has been carrying on its busi- 
ness under a trade name under special corporate statutes, such 
as the transportation or the banking laws, and still it may be 
imperative to preserve the name which has become an important 
and valuable part of the goodwill. It will be well, therefore, to 


inquire into the restrictions imposed by the statutes of the several 
jurisdictions under consideration as to the selection of names. 
Two of the nine states, Delaware and Massachusetts, require the 
name to indicate the corporate existence of the enterprise it repre- 
sents. In Delaware one of certain terms, e. g., “association,” 


“club,” “ company,” “ incorporated,” etc., must be used as part of 
the name of every corporation. Maine, New Jersey and New York 
prohibit the use of certain words in the name. In this respect 
New York is the least favorable jurisdiction, the full list of 
words on which the ban is laid being trust, bank, banking, insur- 
ance, assurance, indemnity, guarantee, guaranty, title, savings, 
investment, loan, benefit, college and university. It must be 
remembered, however, that this limitation applies only to general 
business corporations and does not exist for companies organized 
under certain other laws. 

All the jurisdictions except Arizona and Maine refuse to 
permit the incorporation of a company with a name similar to 
that of another corporation already in existence. This provision 
of the statutes, it will be remembered, is supplemented by the 
common law and by the rules established by equity to which 
instead of to the statutes existing corporations have frequently 
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appealed in the recent past for redress against infringement of an 
established corporate name. In West Virginia by special pro- 
vision of the statutes a corporation delinquent for two years in 
the payment of its taxes forfeits the right to the use of its name, 
which may thereupon be assumed by a new enterprise. Some 
jurisdictions permit the use of an old name, if, at the time of the 
incorporation, there is filed with the articles of incorporation the 
older company’s consent to the use of the name by the proposed 
corporation. Such is the rule in Massachusetts. 

The two most important questions that ordinarily confront 
the organizers of business companies under the general corpora- 
tion laws are the formulation of object clauses to be used in the 
certificate of incorporation, and the solution of the problems 
arising out of the fixing of the corporation’s capitalization and 
the disposal of its corporate stock. We will consider these 
questions in the order named. 

The object clauses require careful drafting for any objects 
not therein specified will be ultra vires of the corporation, and the 
pursuit of them by the corporation will be prohibited at the 
instance of the stockholders or of any one of them. On the other 
hand the mere inclusion of certain objects and purposes in the 
certificate of incorporation and the acceptance of the certificate 
by the secretary of state will not license the corporation to pro- 
ceed in the businesses thus named if they are not permitted by the 
general corporation laws. There are many instances of com- 
panies pursuing unmolested for ten or more years a business not 
permitted by the corporation laws, and then being subjected to 
dissolution proceedings by the Attorney-General or other proper 
officer. Indeed companies may organize in good faith to pursue 
a certain business which may thereafter be prohibited by statute. 
The subsequent prohibition, under that power reserved in the 
state, usually in the constitution, to repeal, alter or amend char- 
ters, operates as a practical forfeiture of the companies’ exist- 
ences. The fact that such objects or purposes are going to be 
prohibited can sometimes be foretold from the general policy 
which a state legislature is pursuing. The writer remembers 
advising, on this very ground, against the organization of a cor- 
poration in New York to conduct a certain branch of legal prac- 
tice. He based his advice on the law passed in 1907 making it a 
misdemeanor for any “ person” to advertise to practise medicine 
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unless that person was a registered physician. The courts soon 
decided that that statute prevented corporations from advertising 
to practice medicine on the ground, first, that corporations are 
persons, and second, that corporations can not, in view of the 
requirements for admission, qualify as registered physicians. 
The warning against the formation of the proposed legal cor- 
poration was soon justified, for in the late session of the New 
York legislature a bill was passed, and subsequently signed by 
the governor, prohibiting corporations, with a few exceptions, 
from practicing law in any form unless specially permitted by 
the court. 

To draft object clauses carefully and with a view to the nature 
of the business expected to be conducted, therefore, is alone not 
sufficient ; it is necessary to examine the statutes of the proposed 
parent jurisdiction to see whether the proposed objects are per- 
mitted or perhaps expressly interdicted. The nine jurisdictions 
under consideration permit the organization of corporations 
under the general corporation laws “for any lawful purpose ” 
with certain exceptions. We must look, therefore, to the excep- 
tions. The exceptions are not objects which are necessarily 
criminal or illegal. Sanction for the organization of corporations 
for illegal purposes cannot be spelled out of the failure of the 
statutes to prohibit, in so many words, such corporations. The 
exceptions hereafter referred to are “lawful purposes” but are 
forbidden to companies organizing under the ordinary business 
laws. The excepted purposes usually are in the nature of enter- 
prises or industries in which the public have a greater and more 
direct interest than they have in the ordinary private business 
corporation. For that reason companies engaging in such pur- 
suits are required to organize under laws which are more specific 
in their application, and which reserve to the state a greater 
degree of control than is maintained over the business corpora- 
tion. 

Arizona makes practically no exceptions. Delaware excepts 
banking. Maine excepts banking, insurance, savings banks, trust 
companies, companies intended to derive profit from the loan or 
use of money, safe deposit and vault companies, and companies 
for the operation and construction of railroads other than those 
operating wholly without the state. Corporations may be formed 
under the Business Corporation Law of Massachusetts to carry 
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on any lawful business outside the State of Massachusetts. Where 
the business is to be pursued within the state the following are 
prohibited to incorporate under the Business Corporation Law, 
but may be organized under special acts: banks, savings banks, 
co-operative banks, trust companies, surety or indemnity com- 
panies, safe deposit companies, insurance companies, railroad or 
street railway companies, telegraph or telephone companies, gas 
or electric light, heat or power companies, canal, aqueduct or 
water companies, cemetery or crematory companies, or other 
companies having the right to take or condemn land or to exercise 
franchises in public ways granted by state, county, city or town. 


In New Jersey the prohibitions are very similar to those in 
Massachusetts. The statutes provide in a separate section that 
no company formed under the general corporation act shall have 
banking powers. Other companies which cannot be formed 
under the provisions of the general act are savings banks, build- 
ing and loan, railroad, telegraph, telephone, canal, turnpike or 
other companies which need to possess the right to condemn lands 
in the state, or which may be formed under the banking, trust 
company and safe deposit company acts. As in Massachusetts an 
exception is made to the above exceptions in the cases of com- 
panies formed for the purpose of constructing or maintaining 
railroads, telegraph or telephone lines outside of the state. 

The Business Corporation Law in New York does not permit 
the formation under its provisions of banking, including insur- 
ance, safe deposit, trust, etc., companies, railroad or other trans- 
portation companies or educational institutions. By “other trans- 
portation companies ” is meant ferry, stagecoach, bridge, water- 
works, telegraph, telephone, and several other kinds of similar 
companies. It will be wise, perhaps, to repeat here once more 
the fact that these excepted companies are not forbidden entirely 
in the state but that they are forbidden to form under the Busi- 
ness Corporation Law. They may find existence by complying 
with the somewhat strict and more detailed provision of special 
acts. In New York there are four special laws, the Banking, the 
Insurance, the Transportation Corporations, and the Railroad 
Laws. 

In South Dakota practicaliy any kind of corporation may be 
organized. Pennsylvania permits the incorporation for any law- 
ful business not otherwise provided for by act of the assembly. 
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Special acts have been passed to govern the organization and 
control of many different kinds of corporations. Pennsylvania, it 
must be admitted, is not a liberal state, at least it does not permit 
liberal charters. Companies formed under special acts must be 
carefully drawn to exclude businesses not expressly permitted 
So if the company is formed under the general act—that is, under 
that clause permitting any lawful business—one purpose alone 
may be set forth as an object. Incorporation in West Virginia 
is mainly governed by section 54 of the code, which enumerates 
certain purposes and then proceeds to add and “ for any other 
purpose or business useful to the public for which a firm or co- 
partnership may be lawfully formed in this state.” Title and 
trust, fidelity, surety and bonding companies are formed under 
independent acts of the legislature. Real estate companies are 
wholly forbidden. 

It will be seen therefore that all the jurisdictions selected for 
discussion in this article are extremely liberal in the scope per- 
mitted the corporations formed under their laws. In almost every 
case banks, insurance companies and railroads, even if permitted 
to incorporate under the same laws as other business companies, 
are subject to special surveillance and are surrounded by addi- 
tional laws. If it were necessary to draw a comparison on the 
basis of liberality as to the purposes for which corporations may 
be formed we should merely say that Pennsylvania and West 
Virginia are behind the other jurisdictions, and that New York, 
while extremely liberal in some directions, has very lately been 
censured as being unduly strict especially in respect to its insur- 
ance and educational laws. 

One reason for demanding expertness and foresight in draw- 
ing the object clauses of charters has not yet been mentioned. 
Many states in the United States provide for the consolidation 
of companies engaged in the same or similar lines of business. 
It has been held that where two corporations are doing practically 
the same kind of work, but one is permitted by its charter to 
engage in certain other pursuits not mentioned in the charter of 
the other company, the two corporations are not engaged in the 
same or similar lines of business, and that their consolida- 
tion is therefore void. (See Legal Department, Journal of Ac- 
countancy, March 1909, page 413.) That question—the ques- 
tion of consolidation—may often be taken into consideration at 
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the time of organization, especially where there is any likelihood 
of merger with an existing company, and may become a controll- 
ing factor in the selection of a jurisdiction in which to incor- 
porate. In Arizona, Maine, Massachusetts, South Dakota and 
West Virginia the statutes are silent on the subject of consolida- 
tion. The law is very much alike in the other states, that is in 
New Jersey, New York, Delaware and Pennsylvania. It is pro- 
vided in the statutes of these states that two or more corporations 
formed for like or similar purposes may consolidate by complying 
with certain requirements, one of which is that stockholders rep- 
resenting usually two-thirds of the stock outstanding vote in favor 
of such consolidation. The stock of dissenting stockholders must 
be appraised and must be taken up by the corporation at its ap- 
praised value. 

The question of consolidation, we have said, should in some 
cases have some influence in determining the jurisdiction within 
which to incorporate. Where the statutes are silent consolidation 
cannot take place, for consoldation is not permitted under the 
common law. If at the time of incorporation there is in existence 
an older company with which the proposed company is likely to 
consolidate it will be well to organize the new company under the 
laws of the jurisdiction of the older company, for were another 
course pursued it would be necessary, not only to permit consoli- 
dation, but to permit it with a foreign corporation. 

We now come to that momentous question which for years 
has agitated statesmen and publicists, lawyers and promoters, 
and has been the subject of more discussion than any other topic 
in corporation law—capitalization and the disposal of capital 
stock. Indeed the outcry against “watered stock,” “ false cap- 
italization”” and certain other catch phrase evils, has been so 
persistent and has been so befogged by the utterance of almost 
meaningless generalities that it will be well to pause for a 
moment and ask what is the real problem. It is contended on the 
one hand that individuals and partnerships carry on businesses, 
the debts of which are secured by the wealth of their owners; 
that when the corporate form of business involving limited liabil- 
ity sprang up, the debts of businesses became secured not by the 
total wealth of the owners but by a part only. The creditors’ 
interests are to know what part of the wealth of the owners of 
the business has been staked to back the enterprise. Clearly the 
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answer to this question is that that portion of the wealth of the 
owners has been staked which is expressed in bulk by the total 
capitalization, and as to each particular owner by the product of 
the number of shares held by him times the par value of a share. 
The total amount stated will be less if all the shares are not 
issued. Now all this is theoretical. Everybody knows that the 
practice is quite different. Seldom, if ever, does the actual 
capital—the amount actually staked—equal the capital stock—- 
the amount theoretically staked. Practically the capitalization is 
a mere expression of expectancy; usually it is the high water 
mark of hope, the figure, to use a colloquial expression, which the 
promoters think the company may sometime be worth. Some- 
times the expected future worth of an undertaking never enters 
the minds of the organizers when they name the amount of the 
capitalization in the certificate of incorporation. Their only 
thought is, taking into consideration the cupidity of human 
nature, the desire to get something for nothing and the opposite 
quality, suspicion when too much is offered for too little—taking 
into consideration these two qualities of human nature what cap- 
italization can be named that will solve most easily and speedily 
the problem of the disposal of capital stock. Men who think 
this way argue that creditors should not complain, if, when an 
examination is made into the actual condition of the company, it 
is discovered that assets equaling the nominal capital stock cannot 
be found. No more should they complain than should the creditor 
who finds his debtors property mortgaged. The duty of the 
creditor, they say, is to investigate the actual facts and not to 
rely on theory or appearances. Now to persons who argue in 
this fashion there is no reason for limiting the distribution of 
capital stock to cash purchases only. Stock represents a share 
in the profits and whoever contributes to the enterprise, whether 
by giving money, by giving property, or by giving time and ser- 
vices, should be entitled to share in the profits. In other words, 
we have two views, one which treats the capitalization as a real 
and theoretical expression of the wealth put into a concern, and 
the other view which looks upon the capitalization as a means of 
ascertaining how the profits should be divided. 

Now in selecting a jurisdiction in which to incorporate it is 
evident that there must be two standards of fitness corresponding 
to the two views of capitalization. The ideal jurisdiction, accord- 
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ing to one view, is that which has laws which insist upon the 
capitalization equaling the actual worth of a corporation—no less, 
certainly no more. The ideal jurisdiction for the other view is 
that which permits capital stock to be disposed of without restric- 
tions as to the kind or quantity of wealth taken in exchange. Un- 
doubtediy for enterprises of real merit the former jurisdictions 
are the most favorable, for they insure to corporations formed 
under their laws a reasonable amount of credit in the future. 
For speculative and hazardous enterprises the latter jurisdictions 
are the more favorable. The chief desideratum with such com- 
panies is not the procuring of credit in the future, for if the 
enterprise succeeds credit will not be needed, so great usually are 
the stakes played for by their promoters in opening a mine cr 
exploiting a patent. What is needed most is the right to make 
attractive propositions to immediate wealth for immediate needs. 

Bearing these two views in mind we will now examine the 
attitude of the nine jurisdictions to discover if they lean favorably 
to the one or to the other view. Certainly this is a more profit- 
able and a more judicious way of investigating the subject than 
merely to call these jurisdictions strict and these jurisdictions 
liberal. We cannot rely in this investigation on an examination 
of the statutes alone. The attitude of a state is not found in its 
statutes so much as in the interpretation of those statutes by the 
courts of last resort. We will find no great difference in the 
statutes, but because of the conflict between the two views of 
which we have spoken we will find a difference in the laws of the 
several jurisdictions as shown in the decision of their courts. 

The statutes of New Jersey provide that money or property 
can be exchanged for shares of capital stock. The other eight 
jurisdictions permit the payment of capital stock in labor or 
services as well as in money or property. It would seem that in 
general the states are very much alike in their requirements as 
to what shall be accepted by a corporation in payment for stock. 
But each jurisdiction has some special regulations, often mean- 
ingless reiterations of the existing law. Some of these regula- 
tions, however, we must consider. 

To accept or make any fictitious subscriptions, and to take 
stocks or bonds of other corporations in payment of subscriptions 
is a misdemeanor in Arizona. 

In Delaware stock may be issued for cash, labor done or 
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property, and the judgment of the directors as to the value of 
the labor or the property is conclusive. The same rule exists in 
Maine. But there is this difference in effect between the two 
rules. In Delaware we find no decisions disturbing the judgment 
of directors and holding stockholders liable for an amount equal to 
the difference between the par value of the shares they hold and 
the true value of the thing, whether cash, property or services 
exchanged for them. But in Maine since the decision of Libby 
vs. Tobey, 82 Me. 397, the courts have entirely disregarded that 
part of the statute which says that the judgment of the directors 
shall be conclusive. So in New Jersey, though stock can be 
issued for cash and property only, and not for labor or services, 
the statute provides “in the absence of actual fraud in the trans- 
action, the judgment of the directors as to the value of the prop- 
erty purchased shall be conclusive.” But the real attitude of New 
Jersey, as it has shown itself in recent years through the decisions 
of its courts, can be gathered from the following sentence by the 
Hon. George W. Wickersham, U. S. Attorney General. (See 
Harvard Law Review, March 1909.) “The New Jersey courts 
not only refuse to recognize any finality in the judgment of the 
corporate organizers, stockholders, and directors, under their own 
statutes, but they even decline to accept as conclusive the pro- 
visions of statutes of other states authorizing the members of 
corporations to themselves determine the value at which they 
will accept property contributions to the corporate capital.”” This 
attitude is not the result of legislative enactment but has come 
about in the past five or more years through a gradual tightening 
of the reins by the courts. 

Massachusetts permits the payment of capital stock to be in 
money, property—tangible or intangible—services and expenses. 
It is necessary, however, to set forth either in the articles of 
incorporation or in a subsequent certificate the details of the 
transaction. The courts of Massachusetts are inclined to strict- 
ness, even going so far as to impose personal liability on the 
directors in cases deemed fraudulent over valuations of property. 

The rule as to the valuation of property paid in for shares of 
the capital stock is not so strict in New York as in New Jersey, 
it being held in the former jurisdiction that the shares will be 
deemed not fully paid only in cases of gross overvaluation show- 
ing either fraud or reckless conduct—* in cases where the stock is 
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issued for property at an excessive fraudulent or fictitious valua- 
tion to the knowledge of the trustees and for the purpose of evad- 
ing the statute.” The court of appeals of New York has held that 
a corporation can issue its unpaid shares as pretendedly paid up, 
as a bonus to its bondholders in order to market its bonds. 

The rule in Pennsylvania is very much like that in Massachu- 
setts, which requires that the true facts as to the transactions 
involved in the issue of stock must be set forth in reports. In 
West Virginia, while the minutes must set forth all details, stock 
can be disposed of below par by a three-fourths vote of the 
stockholders, and mining or manufacturing corporations may 
issue stocks and bonds and negotiate for the sale of the same, 
“in payment of real and personal estate for the use of such cor- 
poration, and for its corporate purposes and business, at such 
price and upon such terms and conditions as may be agreed upon 
by the owners and the directors or stockholders of such corpora- 
tion.” 

To conclude this matter of capitalization we can repeat that 
the laws of the various jurisdictions must be found in the deci- 
sions of the courts, which vary widely, and not in the statutes 
which are very similar. In those jurisdictions where the matter 
has never or seldom been before the courts of last resort we 
find in practice the most flagrant abuses—the issuing of thousands 
of dollars of capital stock for patents of problematical value, for 
worthless mining claims and lands, and even for contracts with 
foreign countries, Russia in this respect being a favorite con- 
tractor. If we were to name the jurisdictions in the order in 
which their attitude is in favor of the enforcement of the rule 
requiring the actual worth of the capital paid in to equal the 
nominal capitalization we should begin perhaps with New Jersey, 
then proceed as follows: Maine, Massachusetts, Pennsylvania, 
New York. Delaware, West Virginia, Arizona, South Dakota. 
This may be unwise and we do not wish to insist upon this exact 
order. But if the most drastic decisions in Maine and New 
Jersey are taken into consideration certainly they are in a class 
by themselves. In one case in New Jersey shares had been issued 
by the directors as full paid in consideration of the transfer to 
the corporation of certain patents and some cash. Seventeen 
years afterwards the patents were declared by the court to be of 
less value than that appraised by the directors, and the original 
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subscribers and the personal representatives of those who were 
dead were made to pay on account of their holdings, in addition 
to what they paid in cash, a sum sufficient to liquidate the debts 
of the company. Massachusetts, New York and Pennsylvania 
are in another class, and below them, with room for difference 
of opinion as to the exact order, come the remaining four juris- 
dictions, Delaware, West Virginia, Arizona and South Dakota. 


(To be continued) 
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The Federal Corporation Tax Law. 
The Absurdity of the Law. 
By ArtHur Cuase, LL. B., C. P. A. 


It seems to me it is possible to consider the new Corporation 
Tax under either of two aspects, and the interpretation will 
depend upon the meaning attributed to the words “ receipts ” and 
“income.” These terms may imply income or profits accrued, 
but not actually in one’s coffer, choses in action, etc. ; or they may 
mean revenue which has been turned into cash. 

Is the first construction admissible? The dictionaries have 
these definitions : 


The Standard—‘Receipt.” “That which is received, the act or state 
of receiving anything.” 

“Income.” “The amount of money coming to a person or corporation 
within a specified time, whether as payment for services, interest or profit 
from an investment.” 

W ebster—“Receipt.” “That which is received, that which comes in.” 

“Income.” ‘The proceeds of professional businesses, the profits of 
commerce or of occupation.” 

The Century—‘Receipt.” “A thing received, a getting or obtaining, 
as, he is in receipt of a good income.” 

“Income.” “Receipts or emoluments regularly accruing, revenue.” 


Legal authorities say, “ revenue,”"—“ this word when used of 
individuals (and a corporation is legally an individual) 1s 
equivalent to income, which is in the true sense generally used to 
designate the annual receipts from all sources, at least, all perma- 
nent sources of profits or rents.” (Am. and Eng. Enc. of Law, 
Vol. XXIV.) 

“The terms profit, net earnings, net profits, have often been 
defined by the courts. A natural, ordinary and correct meaning 
of the word profits, is the excess of receipts over expenditures.” 
(Ibidem, Vol. IX, 682.) 

Again, “ The net profits or net earnings from which dividends 
are to be paid, are properly the gross receipts less the expenses 
of carrying on the business of the corporation to earn such re- 
ceipts. When all the liabilities, including interest on debts, are 
paid either out of the gross receipts or out of the net earnings, the 
remainder is a profit of the shareholders to go as dividends, 
which in that way are paid out of the net earnings.” (Cases 
cited, U. S., N. Y., Mass., and Am. and Eng. R. Cas.; Ibidem, 
Vol. IX, 682.) 
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From the foregoing it would seem that the word “ receipts ” 
denotes revenue or profits, and that the terms “ income,” “ rev- 
enue,” and “ profits,” are interchangeable. We will first then 
consider Section 38 of the Revenue Act on the assumption that 
the “ income” therein referred to means the profit of a corpora- 
tion ascertained in the ordinary way, by considering sales whether 
paid for or not as a factor, and by taking an inventory at stated 
intervals in the usual manner, and this assumption would seem to 
be borne out by the wording of the act itself. 

Section 38, first: ‘* That every corporation shall be subject to 
pay annually a special excise tax with respect to the carrying on 
or doing business by such corporation.”” How does a corpora- 
tion “ carry on” or “ do” business except as I have described ? 

Section 38, second: “ The net income shall be ascertained by 
deducting from the gross amount of the income of such corpora- 
tion, etc., received within the year from all sources, first, all the 
ordinary and necessary expenses actually paid within the year 
out of income, etc.” It uses the words “actually paid,” which 
must mean paid in cash, as to expenses, but does not define income 
as that which has been converted into cash. 

Now, considered in this light, and from the point of view of 
scientific accounting, the act, of course, is an absurdity. How 
absurd, has been pointed out in the circular letter sent to mem- 
bers of Congress signed by various public accountants which 
appeared in THE JOURNAL oF AccouNTANCY for July. It is 
needless to take up space by reiterating the details of this letter. 
Suffice it to say, generally, that a child might understand that 
money may in many instances be paid in advance of the period 
in which it will be properly chargeable, unexpired insurance, etc., 
or may be paid after the period in which it was properly charge- 
able, e. g., taxes for 1908, paid in 1909. An important part of a 
public accountant’s duties is often to apportion expenditure and 
revenue to the period to which they properly belong; in other 
words, to make the figures fit the facts. (And, by the way, who 
is going to determine what is “a reasonable allowance for depre- 
ciation of property ?”) 

These points to which these gentlemen drew attention are 
elementary, and because they are elementary no doubt the account- 
ants did well to insist on them. The celebrated English states- 
man, John Bright, was once asked why in some of his famous 
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speeches he thought it necessary to dwell on matters which every- 
one might reasonably be supposed to know, and his reply was, 
that it was just those things that the average man needed most to 
have hammered into him. On our present assumption, one fea- 
ture of the section is especially objectionable, that which provides 
that the 31st of December shall be the date when the profits are to 
be ascertained. As a matter of convenience, the fiscal years of 
many corporations end at different dates within the calendar 
year. It would have been an easy matter and just as effective, 
for congress to have provided that a corporation should be re- 
quired to register the date of the close of its fiscal year, and that 
the tax should be payable within a given period thereafter. The 
same amount of revenue would in the long run have been col- 
lected. 

But it may be that the second possible construction is the one 
intended, and that the government regards modern businesses as 
conducted by a method of accounting which might be reasonable 
if applied to a peanut vendor in a small way of trade, namely, 
the method of cash receipts and cash payments. Then we may 
get this condition: 

Casu Book. 


Receipts. Payments. 
Accounts Receivable, Materials purchased la- 
cash actually bor and other neces- 
received sary expenses paid 
within the year 
Also actually paid, ex- 
tension of factory, 
an expense neces- 
sary in the mainte-, 
nance and _ conduct 
of our business 


$500,000.00 


PROFIT, NIL. 


Now this is the governmental accounting of the middle ages, 
of a time when men believed the world was flat, and that the sun 
moved round it—a method which has lingered altogether too 
long. 

Further, this point presents itself, and equally so whether we 
regard the matter in either of what I have called its first or 
second aspect. Does the government intend that capital expend1- 
ture shall be regarded as a legitimate charge against revenue ? 
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One would suppose that no one outside the Island of Laputa 
would so consider it. But then one never knows. Did the gov- 
ernment ponder this question at all? If they did, why did they 
not state their meaning in the section clearly and without 
ambiguity ? 

The following provision of the section would seem to be 
really iniquitous: 

Sixth—When the assessment shall be made, as provided in this section, 
the returns, together with any corrections thereof which may have been 
made by the commissioner, shall be filed in the office of the Commissioner 
of Inland Revenue, and shall constitute public records and be open to 
inspection as such. 

In the August number of the North American Review there 
is an article ‘“* The New Corporation Tax,” by Mr. Charles A. 
Conant, in which the writer in the course of his defence of the 
tax says, ‘“ Americans who resent inquisitorial methods in dealing 
with corporations should study a few pages of the corporation 
laws of Europe. Not to speak of the Continental countries, the 
body of English law on the subject fills a small book.” Now, the 
British precedent applicable to the point we are considering would 
be the income tax returns, and I am informed on reliable author- 
ity that these are not public records, and are not open to inspec- 
tion as such. The other day I was discussing this Section 38 
with an eminent banker interested in many commercial enter- 
prises. After condemning it, he finished by saying, “ But, thank 
Heaven! the Supreme Court will probably declare it unconstitu- 
tional.” No doubt, if endowed with a body and a voice, the 
poor thing might say, “I know that I am fearfully and wonder- 
fully made, but be patient with me, my days are numbered.” But 
what sort of a legislative system is that under which laws gravely 
affecting important interests are enacted, and nobody knows ex- 
cept as the result of expensive and tedious litigation whether they 
are really laws or not? Is this what a well-known statesman 
once called “the perfection of human wisdom”? How often 
has it been the case (among other instances, the income tax, to 
wit), that in the United States, “ Parturiunt montes; nascetur 
ridiculus mus’? Would it not be better that laws when passed 
should as a matter of course go at once and directly to the 
different supreme courts, and should not become operative until 
these had given their decisions? Counsel on both sides might 


350 


| 

| 
| 


The Federal Corporation Tax Law. 


be appointed, one to defend and one to act as advocatus diaboli, 
and then we should know whether a new saint was to be added 
to the calendar, or whether it was only another example of “an 
insignificant mouse is born.” 

One other question remains. Is the government aware that 
there is such a thing in existence as the American Association of 
Public Accountants, composed of professional men of the highest 
skill and standing? If so, were its members consulted? If not, 
why not? If they were, why was their advice as to the account- 
ing features of Section 38 not followed? 

Soon after writing the above I was looking at a copy of 
the London Accountant for August 14, and the first thing that 
met my eye was a reference to a report of a select committee of 
the House of Commons appointed to inquire into “ the application 
of sinking funds in exercise of borrowing powers by local author- 
ities.” This committee consisted of five members, one of whom 
was Mr. Harmood-Banner, a well-known public accountant. 
Since Mr. Conant appeals to Caesar, to Caesar let us go. 


The Injustice of the Law. 
By W. S. Panasorn, C. P. A. 


There is much talk and comment rife among accountants 
and economists with regard to applying the new law, as framed, 
without violating sound accounting principles, some going to the 
length of even affirming that there are provisions in the bill 
absolutely impossible of application; and this objection is ad- 
vanced as a reason why the tax should be upon ascertained profits 
instead of upon net income. The real reason for such a change, 
however, so far as my observation goes, has not as yet been 
brought out. 

In a separate letter I have set forth views in opposition to 
those holding that this law cannot be complied with, if at all, 
except at much cost and a considerable expenditure of time and 
labor. I believe their position in the matter to be wholly wrong, 
but I am in full accord with the proposition that the tax be im- 
pesed upon profits. And my reason is, the injustice otherwise to 
the tax-paying corporations. 

A tax upon profits is identical in effect, in the long run, with 
a tax upon net income, provided allowances are made for the 
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years when there are losses in place of gains, or excesses of 
outg over income. Such allowances made, it would be a matter 
of convenience only whether the tax were imposed under one 
system or the other. But the law, as passed, takes no cognizance 
of these lean times, simply saying, in effect, that as there was no 
net income over and above five thousand dollars, no tax need be 
paid. And from this proceeds the injustice of the measure. To 
properly compensate, all excesses of disbursements, plus the sum 
of five thousand dollars in each and every case, ought to be per- 
mitted as deductions from subsequent excesses of receipts. 

That a change of this nature will be grantd there is much 
reason to doubt, and consequently, the more reason why my con- 
tention must be proved. And, as some of those who will have to 
sit on this matter are from Missouri—literally as well as figura- 
tively speaking—we must show that the things that ought, in 
themselves, to be equal, are variable only because of this failure 
to allow credit for excesses of outgo, and always to the detriment 
of the taxpayer when the “net income” and not the “ profit” 
system of taxation is employed. 

We will take for example a concern that exists four years 
and then winds up its affairs. And we will assume, for greater 
ease in proving the correctness of the results, that fifty per cent. 
is added to the cost of all goods to cover expenses and provide a 
profit—which “cost” will apply to the inventory values of the 
year preceding, as well—and that the cost prices are depreciated 
twenty per cent. at each stock taking, no goods remaining over 
so as to appear in more than one inventory. The operations of 
the business will then show as follows: 


AT BEGINNING. 
$100,000.00 Capital 
FIRST YEAR. 
$ 80,000.00 Capital 
140,000.00 
30,000.00 
$250,000.00 


$ 80,000.00 Capital 
32,000.00 Surplus 


$112,000.00 $112,000.00 
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SECOND YEAR. 
$ 70,000.00 Capital ............... $100,000.00 
30,000.00 
$232,000.00 $232,000.00 
$111,600.00 $111,600.00 
THIRD YEAR. 
$ 88,000.00 Capital ............... $100,000.00 
41,600.00 Surplus .............. _ 11,600.00 
168,000.06 
30,000.00 
$279,600.00 $279,600.00 
$ 88,000.00 Capital ............... $100,000.00 
30,680.00 Surplus .............. 27,680.00 
$127,680.00 $127,680.00 


FOURTH YEAR. 


$132,520.00 Capital ............... $100,000.00 
3a080.00 Surplus .............. 27,680.00 
15,000.00 Sales ....... 59,520.00 
$187,200.00 $187,200.00 

$132,520.00 Capital ............... $100,000.00 
32,520.00 

$132,520.00 $132,520.00 


From the above figures, in the form of trial balances taken 
from the books at the end of each of four years, both before and 
after closing, the following two statements are drawn up. They 
show the amounts taxable and how arrived at—one according to 
the law as enacted, and the other upon the “ profit” basis. And 
it is because of this comparative showing of $525.20 of tax (1% 
of $52,520) as it would be, as against $180.80, as it should be, 


353 


The Journal of Accountancy. 


that I contend there is serious injustice threatening the taxpaying 
companies and associations. 
Outgo Net Income Allowance 
$170,000.00 


5,000.00 $13,000.00 
5,000.00 39,520.00 


$32,520.00 $20,000.00 $52,520.00 


Taxable 


Allowance 


$32,920.00 


*Deficit. 


A glance at the first of the above two statements will show 
that despite the fact that net income (in complete accord with the 
net profit for the whole period) is but $12,520 more than the 
aggregate allowances, the amount on which the tax would be im- 
posed is $52,050—a difference of $40,000, or $400 of tax. Were 


the tax to be levied on the basis of net profits, however, as shown 
in the second statement, the taxable amount would still be greater 
than the difference of $12,520, but only by some $5,560. As a 
matter of course, every table that might be drawn up to elucidate 
this point—and covering a term of years—would differ more or 
less as to the increase of the taxable amount over the difference 
between the allowance mentioned ($5,000 yearly) and the net 
income, but there would invariably be an excessive tax as com- 
pared with one based upon profits. 

It must be admitted that in the nature of things yearly profits 
are more often realized than losses are sustained; otherwise, no 
concern would long continue in business. Nevertheless, and 
with profits actually made, there often are years when the dis- 
bursements are greater than the receipts. These differences are 
covered in increasing inventories and outstanding accounts, but 
without compensating credits subsequently for such excess of 
outgo. If, therefore, the government will but appreciate the fact 
before stated, that a tax on profits is identical in effect, in the long 
run, with a like tax on net income, and that a return of such 
profits is more readily prepared because of the earnings and 
expense statements all corporations now draw from their books, it 
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cannot help recognize the fairness of the claim here made in 
behalf of those taxed. 

The foregoing deals only with the failure of the bill to do 
justice. There are inconsistencies in it still to be pointed out. 
For instance, deduction from gross income is authorized where 
losses are sustained, not compensated by insurance or otherwise, 
or where there has been depreciation of property. Under a sys- 
tem of taxation based upon net income, such as this bill purports 
to institute, the authorization mentioned makes for a double 
credit. Was there not a deduction from gross income to the 
extent of the value of the goods under consideration when they 
were originally paid for? One credit is sufficient, for no charge 
was ever made. There were no receipts as to them; and only 
receipts represent charges. Whether it be a case of depreciation 
—writing down—or of failure of a debtor to pay, the principle 
of loss is the same. 

I do not understand, however, the theory of allowing deduc- 
tion of bond and other interest paid only to the extent—as of 
principal—of the total amount of the paid up capital stock. 
Where the capital stock is small in amount as compared with the 
bonded and other indebtedness, the taxees will again suffer as to 
credits. 
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A Teacher's View of the Examiner’s Attitude. 


By Joun C. DuNncAN. 


Assistant Professor of Accountancy, University of Illinois. 


The writer, in presenting this article, does it not with the 
idea of censuring any board of examiners; neither does he in any 
way wish to be regarded as criticising the nature of the questions 
submitted by the examining boards. He merely wishes to discuss 
the following question: 

Are the Certified Public Accountants, by their present scheme 
of handling examinations, adopting the best means to inspire 
public confidence in their work, and to elevate their profession ? 

Viewing the situation from an unbiased standpoint one is 
forced to confess that unconsciously the attitude of the account- 
ants is injuring the profession to an alarming degree. 

In the first place, the examiners, by their stand toward failed 
candidates create in even the most fair minded outsiders an im- 
pression that they are hostile to the new comers. Please do not 
misunderstand this statement. The accountants are not accused 
of being hostile, but they make outsiders think there is a feeling 
against the new blood. Note the attitude one examiner takes 
toward people who desire to know the reasons for their failures. 
“ The failing candidate was tried before a jury of his peers. To 
criticise the verdict of the jury is contempt of the lowest kind.’’* 
Consider that statement in all calmness, and then look for an 
analogy. If a person suing in court is dissatisfied with a decision, 
does he show contempt by appealing to a higher tribunal? In 
court the reasons for a decision are given. so that there can be 
a basis for an appeal if a litigant is dissatisfied. Is that true of 
accountancy’ The writer knows of several cases where failed 
candidates in good faith desired to know why they failed in 
certain examinations, and were given the small satisfaction of 
learning that they had no business to ask such impertinent ques- 
tions. Is that a good way to inspire confidence in the examining 
boards? As a matter of fact, is it not the most natural thing in 
the world for a man who has taken so important an examination 


*The Critics not the Examiners are at Fault, Journal of Accountancy, June 1909, Page 
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tu desire to know why he failed when he learns that he has not 
attained the passing grade? The conscientious teacher does not 
hesitate to tell a student why he failed in an examination. In 
fact it is a common practice in schools and colleges for the 
teacher to go over the examination questions after they have 
been marked, or to tell the student his weak answers and where 
he can find the correct replies. Really, if the examiners would 
explain to failed candidates why they fell down, about two-thirds 
of the criticism would vanish, and the remaining dissatisfied can- 
didates Would be utterly powerless to raise a disturbance because 
they would have no case on which to base an appeal. 

In the second place, the examiners, by their attitude of secrecy, 
by their refusal to answer their own questions or to tell where the 
correct answers may be found, do their own profession a great 
injury. The writer has seen examination questions presented by 
the various state boards. He has also seen answers to those ques- 
tions presented in various places. THE JOURNAL OF ACCOUNT- 
ANCY runs a C. P. A. question department, and Mr. Greendlinger 
has recently published a book compiled from these answers. A 
number of accountants, C. P. A.’s, and in one or two cases mem- 
bers of examining boards, have in the writer’s presence criticised 
that column severely. One man said very nasty things about the 
book, stating that a lot of problems were answered incorrectly. 
Inquiry could not elicit from him the correct answers; neither 
could polite questioning encourage him to state what were the 
incorrectly answered problems. We all realize that the book con- 
tains some errors, typographical and perhaps others, but who 
among men does not err? With all of its faults the book is an 
effort along lines which should be encouraged. The kind of 
encouragement that would be welcome indeed would be for the 
men who propounded those examination questions to answer 
them. Those who find mistakes in the publications should tell 
what the mistakes are. If that attitude were taken, the teachers 
and writers would soon develop an absolutely definite basis for 
upbuilding sound consistent theory for the science of accountancy. 

The writer appreciates the fact that most examiners object 
to the publication of the answers to the C. P. A. questions, because 
it serves as cram material for unworthy candidates. Frankly, 
the force of that argument is not very great, for the following 
reasons: 
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a. Assume that Accountancy is a stale, unprogressive science, 
and that there can be only a few possible types of ques- 
tions. Then with the answers already published and 
in existence, it is already too late to prevent the cram- 
ming student from making good. 

b. But Accountancy is a growing, progressive science. New 
problems are arising every day in the life of the pro- 
fession, and the examiners, being practical men, use 
the C. P. A. examination as a means of expressing their 
new found problems. If we had other sources of find- 
ing out how these new problems are being presented, 
there might be the excuse that we can get our prob- 
lems from other sources, but at present such is not the 
case. Outside of occasional articles there is nothing 
so pregnant with suggestions to the teacher as the 
C. P. A. questions from the various state boards. 

c. The authorized publishers of the English and Welsh 
Chartered Accountants’ organs every year print both 
the questions and answers to the examinations given by 
the chartered accountants. 


A third point which accountants should consider seriously and 
try to remedy is the confusion which seems to be prevalent in 
much of the practice. The writer worked in one of the best 
known accountants’ offices in New York City, a firm which has 
an international reputation. In that office balance sheets were 
arranged according to the form shown below: 


Assets. Liabilities. 


Property, Plant and Inventory Capital Stock 
Securities owned Bonded indebtedness 
Material and Mfg’d Goods Notes and loans payable 
Current Assets Accounts payable 
Cash Dividends payable 
Notes and loans receivable Deferred and suspended ac- 
Accounts receivable counts 
Deferred and suspended ac- Reserve for depreciation of se- 
counts curities. 


A number of Certified Public Accountants have expressed 
grave disapproval of such a method of arrangement. Accord- 
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ing to their statements, the proper way to arrange a balance 
sheet is to place the assets in the order of their ease of realiza- 
tion, and the liabilities in the order of their claims for settle- 
ment. 

Imagine the state of mind of the candidate when he is told 
by an examiner that if a man can’t put his answer in good form 
he ought to lost half the mark. Suppose a person is familiar 
with both styles of presentation. He has time to answer the 
question in only one way. Is it very far wrong to state that 
guess work appears to be one of the important things in deter- 
mining the success of a man in getting his degree? 

Last December, at a meeting of the American Economic Asso- 
ciation, the writer had the privilege of presenting a paper on “A 
Definition of Accounting.” His definition was commended by 
a number of accountants, some of them state board examiners. 
In the course of that paper he thought that he had proved one 
thing, namely, that the equation of the balance sheet or of the 
accountant’s books mean little in getting true accounting results. 
To illustrate his point he took a hypothetical case in which two 
partners are going to admit a third man into the firm on the 
terms that the third partner will pay for goodwill twice the 
profits of the past year. It was shown how two kinds of state- 
ments could be made from the books. In one case the old part- 
ners charged their salary in the loss and gain account. Under 
these conditions the firm showed a loss of $1,300. In the other 
case the accountant adopted the fiction that the two partners 
gave their services to the concern for nothing. With this assum- 
tion the firm shows a gain of $4,000. In the second case the 
incoming partner would have paid $8,000 for a business that 
was losing money. Please note the editorial on the two solutions. 


We imagine that Dr. Duncan’s long trial-balance illustration, in refuta- 
tion of the assumption that accounting is a branch of mathematics, will not 
commend itself to accountants as altogether pertinent. It is a well-known 
fact among accountants that the mention of profits always makes neces- 
sary the statement whether or no management salaries have been charged 
if the managers are partners in the business. In practice the method of 
statement condemned by Dr. Duncan is employed quite as commonly as 
the other, and accountants will, therefore, hardly indorse the doctor’s 
conclusion to the effect that a partner deceived by such a statement pays 
“a steep price for his own ignorance and the other man’s rascality.”* 


*The Journal of Accountancy, February, 1900, Page 322. 
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The point of the article was that accountancy as a science 
cannot consider itself a branch of mathematics, in spite of the 
fact that some eminent authorities so define it. The making of 
things balance, prove and check, does not imply good accounting 
practice unless it has also a good logical basis. Moreover, to 
show that accountants do not in practice regard their profession 
as a mathematical science, the article took that definite problem 
for illustration. Good accountancy would demand that under 
these conditions the salaries should be counted as part of the 
expense of the firm, because otherwise there would be a dishonest 
report in spite of the fact that it obeys every mathematical 
requirement. 

In view of the conditions of the problem, is the editorial not 
remarkable? When the writer read it, he was so surprised that 
he decided to wait until he would get to New York to find out 
who made those observations. When he arrived there, he was 
informed that the material for the criticism was obtained from 
a prominent C.P.A. of that city. As a matter of fact, the 
second trial balance, according to the conditions of the problem, 
shows that the books were kept dishonestly. Hence a profit and 
loss statement as derived from it cannot be right, because if 
accepted it would make a man pay $8,000 for a losing business 
when he agreed to pay for goodwill in a gaining concern. Ifa 
prominent C. P. A. says that both statements under these condi- 
tions are good practice and right, it would be interesting to others 
if he would give his methods of reasoning. 

It is here that the accountants do so much to bewilder people 
who are earnestly trying to find out things. Now, how can the 
confusion be dispelled? Why not act as other organizations? 
Have meetings wherein there will be a free and open discussion 
of such matters, and then publish the decisions. In law and 
medicine the general literature is such that one can obtain from 
it an authoritative answer to all questions set by the respective 
examining boards ; but in accountancy such is not the case. When 
a C.P.A. board presents a set of questions, an outsider may 
answer them, his answers may be backed up by good authority 
and common sense, but the examiner may have intended another 
answer. He may have expected a better form for the same 
answer. Who knows? None save the examining board, and at 
present they are the very ones who will not tell just what they 
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did expect. Is that attitude fair to themselves? Why not let 
the practitioners and teachers of accountancy get together to 
discuss these questions of mutual interest? The teachers are 
willing and anxious to do all they can to bring about uniformity 
and advance the profession. Some are writing texts, all are 
trying to give clear scientific courses, but as yet the examining 
boards have given little help in those endeavors. Perhaps the 
teachers are at fault, but at any rate, whoever was to blame in 
the past, can the past not take care of itself? Why not let a 
new era dawn for the profession in which examiners, practitioners 
and teachers will work together with one end in view, the estab- 
lishment of the profession on a truly scientific basis? 
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EDITORIAL 
Amend the Corporation Tax Law. 


We publish in another column section 38 of the Payne tariff 
law imposing a tax on the net income of corporations. This law 
is the first attempt by the Federal government, since the income 
tax law of 1894, which was declared unconstitutional before any 
collections were made thereunder, to impose a direct tax. No 
doubt the constitutionality of the law will in due course be tested 
in the courts, and it hardly falls within the province of THE 
JOURNAL to go into the various legal questions which would be 
involved. One feature, however, may be noted. The law im- 
poses a tax on the net income of corporations but not upon the 
net income of private firms doing an exactly similar business. 
It would seem that there is here a discrimination against cor- 
porations which may prove an obstacle to the enforcement of the 
law in the courts on the ground of unequal taxation. It may be 
urged that corporations have received from the state a special 
privilege and therefore can be subjected to a special tax without 
infringement of this principle. This is perfectly true so far as 
the individual states are concerned by which these special privi- 
leges are granted and which in return therefor already collect 
certain taxes. The Federal government, however, grants. no 
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privileges to corporations and has no power to do so, and it would 
seem that this argument could not hold good in the case of the 
present law. Our readers, however, are more concerned with 
the accounting questions involved in the tax than with its legality, 
and they have doubtless read with interest the correspondence 
published in the July and August issues between several of the 
leading firms of accountants and the Attorney-General of the 
United States on this subject. 

The arguments raised by the accountants will appeal to every 
business man, and the accountants’ statement in their letter of 
July 8 that “the facts (set forth in their letters) must in the 
opinion of anyone familiar with the operations and accounts of 
a complicated modern manufacturing concern fully justify the 
conclusions ” at which they have arrived, will also meet with 
almost universal acceptance. 

The point of special interest brought out in this correspond- 
ence is the frank admission by the Attorney-General that the 
object is not to tax the profits of a corporation but the net income 
received from all sources during the calendar. year in excess of 
$5,000, “net income received” being defined as the difference 
between gross income and expenses actually paid, losses actually 
sustained and interest actually paid, in each case within the year. 
In other words, the basis is a statement of cash receipts and dis- 
bursements on account of income and not a profit and loss 
account. The Attorney-General candidly states that the bill 
was purposely framed to deal with receipts and disbursements, 
and with the bald statement that this was done advisedly he dis- 
misses the point raised by the accountants that in a manufactur- 
ing institution such a statement of cash receipts and disbursements 
on income account cannot be prepared without keeping an entirely 
independent set of books which would not only be costly but 
entirely useless and probably also quite inaccurate. 

To see the force of the accountants’ contention let us look at 
the following illustration: 

A steel company purchases ore in 1906, pays for it in 1907, 
converts it into pig iron in 1908, and into steel and structural 
material in 1909. In 1909 it sells part of the manufactured 
material, uses part of it in extending its own plant and carries 
the rest over to 1910. Can any one undertake to say what are the 
cash receipts and disbursements on income account, during the 
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year 1909 in respect of these transactions? A tax on profits as 
shown by the properly certified annual accounts of corporations, 
or a tax on dividends actually declared whether in cash or in stock, 
is a clear and understandable proposition, and its collection would 
involve no great difficulty; but the tax now authorized by Con- 
gress can only give rise to endless friction and disputes, and im- 
pose upon corporations a new burden of expense and worry quite 
independently of the payment of the tax, if indeed this can ever 
be assessed. 

At a time when so important a proposal as that of an income 
tax is under consideration by the American people, it is most 
unfortunate that a law giving effect, in a limited way, to this 
plan of taxation, is drawn in so crude a fashion. Without attempt- 
ing to argue for or against the adoption of a general income tax 
law, we can say unhesitatingly that the proposition is entitled to 
be judged upon its merits, and in order that this may be done it is 
the duty of Congress, when it convenes in December next, at 
once to amend the corporation tax law in such a way as to remove 
its present conflict with sound accounting principles and practice. 
Unless this is done a fair trial cannot be given to it. 


Competition Among Accountants. 


Apropos of the editorial on “Shyster Accountants” in the 
August JOURNAL, a member of the American Association sends 
us a copy of a letter addressed by a firm of accountants to the 
aldermen of a large western city. We had hoped never to have 
to print another editorial on this disagreeable subject, but this 
letter deserves to be made conspicuous. We print it below with 
some regret that our views of journalistic ethics compel the omis- 
sion of names: 

Dear Sir: August 14, 1909. 

We, the undersigned public accountants, again ask your consideration 
in the matter of awarding the contract for auditing the books of the City 
of ————— for the year 1908, which matter will come on at the meeting 
of the Council on Monday, the 16th inst., on the report of the Committee 
of Finance. 

The Finance Committee, we understand, have acted favorably on the 
$1,475.00 bid of Messrs. ‘ 

Our bid was for $2,268.00. As competitors for the contract, we call 
your attention to a consideration that may have been overlooked by the 
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Finance Committee. The committee has perhaps not realized that an 
audit is practically of no value if such audit consists merely. in checking up 
the accounts. The work should be comprehensive and cover a complete 
examination of the system of accounts, with suggestions for improvement. 

This work, we maintain, cannot be properly done in six weeks, nor do 
we believe that six weeks is sufficient time for a proper checking audit. 

Messrs. —--———— propose to do this work for $1,475.00, about $248.00 
per week. This means, with three men on the work, at the rate of $14.00 
a day for each man. 

Our bid of $2,268.00 amounts to $252.00 per week. We propose to have 
four men on the work, including ourselves, for nine weeks, at the rate of 
$12.00 a day for chief accountant and $10.00 a day for each assistant. Our 
bid is therefore lower than that of Messrs. —-————— on nine weeks’ work, 
if we are right in our claim that nine weeks and not six weeks are 
necessary, and that our work will be more comprehensive and more valu- 
able to the city. And our bid is decidedly lower on the six weeks’ plan, 
because for an accounting covering six weeks’ work with three men our 
bid will amount to only $1,1520.00. 

We make above statement, which is only a brief outline, to call your 
attention to the fact that an accounting such as your committee seems dis- 
posed to favor, might as well be omitted, for any one can do that work. 

We therefore ask you to give this subject the close consideration it 
deserves. If you should finally award the work to us, we assure you that 
the results of our work will justify your confidence. 

Very respectfully, 
(Signed) 


(per ) 


The writer of this letter doubtless supposed that it might help 
his firm to get the contract, otherwise there could have been no 
reason for writing it except possibly a desire to stir up trouble for 
the firm of accountants whose bid had been favorably acted upon. 
We believe that this firm injured its chances when it mailed this 
letter. Men who are worth $12 a day do not have to write such 
letters in order to get business. These accountants, we are glad 
to say, are not members of the American Association, but they 
have doubtless heard of it and of its code of ethics, which for- 
bids accountants from seeking to get a contract by criticising the 
bids or methods of another firm. It is quite probable that they 
think the code of ethics an arbitrary one, drawn up by the Amer- 
ican Association merely because its members wish to protect their 
own business. If any accountant thinks that a letter like the 
above is justifiable, ethically or commercially, he ought to take 
a vacation and do a little thinking. The rules of the ethical code, 
he will discover if he thinks hard enough, are not arbitrary and 
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were not drawn up to make difficult the getting of business; on 
the contrary, they are the rules which experience has proved to 
be best not only for the profession, but for each member of it. 
They were not made by men at all, but are the product of the 
conditions under which men work. 

The duties of a public accountant, experience has proven, de- 
mand for their successful accomplishment unimpeachable char- 
acter and a high order of intellectual ability. No “cheap” man, 
no braggart, no stupid man can succeed as a public accountant. 
Such a man may get a little accounting business now and then, 
but the public soon finds him out and drops him. No man who 
belittles other accountants can succeed, for a man capable of 
such conduct lacks either brains or character and will not be 
trusted by the public. 

Such are the reasons, briefly stated, why competition among 
accountants of the sort illustrated in the above letter, should be 
frowned on. It is bad because it is unprofessional, and it is bad 
because it does not pay. 


The Report on Speculation. 

The Hughes Committee’s report on speculation discusses 
with ability a subject about which the public cherishes many 
illusions. Outside of New York City it is the fashion 
to blame Wall Street whenever business failures increase 
or business profits do not quite equal expectations. Many 
people in the United States are convinced that the majority of 
operators on the New York Stock Exchange are no better than 
gamblers and that the fluctuations of stock market prices are 
brought about by a few big men in order to rob the foolish peo- 
ple who think they can make fortunes by buying or selling stocks. 
Unfortunately the committee’s report, since it took for granted 
that manipulation was an easy and common practice in the mar- 
ket, did not contribute all that it might have done toward clear- 
ing up popular ideas with regard to the real nature of the busi- 
ness transacted on the New York Stock Exchange. The com- 
mittee was appointed for the special purpose of discovering evils 
and suggesting remedies, and cannot be blamed, therefore, for 
failing to point out that public opinion on Wall Street is very 
largely based on ignorance and misunderstanding. 
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To accountants this subject is of interest, for the reason that 
they must play an important part if the fundamental evil now 
attaching to speculation in Wall Street is to be removed. As 
Mr. Thomas F. Woodlock has observed, the distinction between 
gambling and speculation lies in the word “foresight.” The specu- 
lator has knowledge of the property he buys or sells, the gambler 
has only a tip. The speculator makes the market values of securi- 
ties. Whether his foresight is accurate or not, he performs an 
economic service, for market values in the long run are the joint 
products of the optimists and pessimists in the market. The mere 
gambler in stocks, although what he is likely to do at a given time 
must always be taken into account by the speculator, contributes 
nothing to the economic welfare of the country and in the long 
run loses all his money. It is impossible to prevent gambling in 
Wall Street. It would be a good thing for the country if the law 
could prevent unwise farming, but instead of trying to do that, the 
government is undertaking to encourage wise farming by dissemi- 
nating intelligence on the subject and showing how profitable it 
can be made. The same policy will have to be followed in Wall 
Street and on the various produce exchanges, where we find the 
same kind of speculation and the same kind of gambling. If the 
state of New York should enact a law forbidding any man to buy 
or sell stocks on margin, who could not correctly interpret a cor- 
poration report, there would be plenty of room for new mem- 
bers on the floor of the New York Stock Exchange. But wis- 
dom is something that cannot be legislated into people. Just 
as farmers are learning that scientific agriculture pays, so must 
the so-called speculators of Wall Street be made to see that 
knowledge is essential to successful deals in stocks. The New 
York Stock Exchange has it in its power to compel corporations 
to keep accounts in proper fashion and to make reports which an 
educated public can understand. It is doubtful, however, if ary 
law can compel the exchange to move faster in this direction than 
it already is moving. The wise self-interest of the members of 
the exchange, without the goad of any law, will surely bring about 
this reform in due time. 
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You have a Date in Denver. 


Under the above heading the Publicity Committee of the Colorado 
Society of Certified Public Accountants writes as follows: 


“The day is fast approaching upon which our twenty-second annual 
convention will assemble, and we trust no member of the American asso- 
ciation has been unmindful of, or indifferent to, the timportunate state- 
ment, "YOU HAVE A DATE IN DENVER,’ which has strikingly and 
emphatically confronted him upon the various communications sent out. 
No doubt the descriptive character of these and the detailed information 
they contained, have added materially to the ‘lure of the West’ which 
especially at this time is acting like a strong magnet. Considerable em- 
phasis has been given to the fact that the trip westward can be made with 
ease and comfort and the pleasures of social intercourse en route, as also 
the delightful experiences in store in viewing new scenes, new industries. 
and an extensive panorama of new development. 

* Notwithstanding the enchantment of.these things, let us not forget that 
the coming together of our association members is a matter of large im- 
portance in that it brings our profession forcefully to the attention of the 
commercial community, thus tending to establish it more firmly. It brings 
the various sections of the country, as represented, into closer touch and 
harmony along the lines of our profession, and gives opportunity for 
greater improvement in the directions wherein improvements have begun, 
and discloses new openings for further improvements. 

“ We see the repeated statement that the prefession is yet young, and 
we will continue to see and hear it, if we do not display sufficient energy 
to mature its youthfulness. This we cannot accomplish if we do not have 
the interest of the profession at heart, and put forth every possible effort 
to bring it to its proper standing. 

Therefore, YOU HAVE A DATE IN DENVER, October 19, 20, 21, 
1909, and if it possibly lies within your power, keep that date with all the 
enthusiasm which your anticipations may arouse, and a solid determina- 
tion that progress shall be made in our profession.’ 

Arrangements have been made whereby for every 100 delegates a 
special train will be provided from Chicago to Denver, consisting of five 
Pullman sleepers, one dining-car, one observation and smoking car. It 
has not been positively decided over which road this special train will be 
run, but this will be announced later. 

This special train will leave Chicago some time Saturday evening, 
October 16, after all through trains from the East, South and North will 
have reached Chicago. A less than 24-hour schedule (about one- 
quarter shorter than regularly) will be maintained on this special train 
and the train will arrive in Denver some time early Sunday evening. 

This arrangement will bring the trustees in Denver at the appointed 
time and will bring the delegates, their friends and families somewhat 
ahead of time, but the entertainment committee will see to it that while 
the trustees are transacting business the delegates are being royally en- 
tertained; thus giving more time during the convention hours for dis- 
cussions and business matters. 

The intention of this arrangement is further to bring all the account- 
ants together at Chicago as much as possible and from there proceed to- 
gether to Denver, securing the very best of accommodation, enjoying one 
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another’s society and providing more ample opportunities for getting 
acquainted than at any previous convention, 

From points east of Chicago, it is the intention to arrange for a spe- 
cial Pullman car from each of the principal cities in accordance with the 
number of members attending. These special Pullman cars will be 
switched, free of charge, from depot of arrival to that from which the 
special trains will leave. This arrangement will be attended to by the 
transportation committee. 


Preliminary Program. 
Monday, October 18, 1909 


10.00 A. M.—Meeting of the Board of Trustees at the Shirley Hotel for 
the purpose of considering reports of committees and all other 
details preliminary to the annual meeting of the members. 

10.30 A. M.—Short session at which Prof. James E. Le Rossignol, A.M., 
Ph.D., Professor of Economics and Social Science in the University 
of Denver and the School of Commerce, Accounts and Finance of 
Denver, will present a paper on “The Relation of Economics to 
Accountancy ” followed by a discussion. 

2.00 p. M.—Complimentary trolley car ride of forty miles through the city 
of Denver; given by the Colorado Society of Certified Public 
Accountants to the members, guests and ladies. 

8.00 Pp. M.—Theatre party, given by the entertaining society to all mem- 
bers, guests and ladies. 


Tuesday, October 19, 1909 


9.30 A. M.—First business session. Address of Welcome by Hon. J. F. 
Shafroth, Governor of the State of Colorado, and Hon. Robert W. 
Speer, Mayor of the City of Denver. Presentation of credentials. 
President’s address. Presentation of report of Board of Trustees 
and reports of officers, committees and state societies. 

1.00 p. M.—Complimentary luncheon by the Colorado Society of Certified 
Public Accountants to the delegates, members and guests at the 
Shirley Hotel. All the ladies are invited. 

3.00 Pp. M.—Report of the Special committee on “ Accounting Terminology.” 
This committee consists of Seymour Walton, C. P. A., chairman; 
James T. Anyon, C. P.A., and Edward L. Suffern, C. P.A., and 
will collate and arrange definitions of accounting words and phrase. 
The aim of the committee is to gather and present information as 
to the present usages and the variations therein rather than to 
recommend the definitions that the members of the committee deem 
preferable. The presentation of the report will be followed by a 
discussion. 

8.00 Pp. M.—Open evening so everyone may follow the dictates of his 

own pleasure. 


Wednesday, October 20, 1909 


9.30 A. M.—Business session. Election of officers and trustees and regular 
order of business. 

2.30 Pp. M.—Presentation of papers. (a) “ Depreciation, Renewal and Re- 
placement Accounts,” by Herbert G. Stockwell, C.P.A. (b) “The 
Verification and Treatment of Inventories in Audits and Examina- 
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tions of Manufacturing and Trading Concerns,” by W. R. Mackenzie, 
C.P.A. Following the presentation of each of these papers an 
opportunity for discussion will be afforded. 

7.00 p. Mi—Annual banquet of the American Association of Public Ac- 
countants at the Shirley Hotel. (Members, their ladies and guests.) 


Thursday, October 21, 1909 


8.00 a. M—Commencement of all-day trip to the very heart of the Rocky 
Mountains by special train. This outing will be given by the Colo- 
rado Society of C. P. A. to all members, delegates, ladies and guests. 

11.00 A. M—Luncheon at Glacier Lake (nearly two miles above sea 
level.) Complimentary by the entertaining society. 

12.00 NooN—Closing business session, including the induction of newly 
elected officers. 

1.00 Pp. M.—Return from Glacier Lake. 

3.00 See in Boulder and entertainment by Boulder Commercial 

eague. 

5.00 p. M.—Leaving Boulder for Denver. 


Friday, October 22, 1909 


If enough promise to participate a special train wil be run from Den- 
ver on either Friday, the 22nd, or Saturday, the 23rd of October, to the 
Cripple Creek mining district. At Victor this special train will be side- 
tracked at one of the principal mines of the district, where an opportunity 
will be given to all to view the underground workings, concentration and 
amalgamation mills connected with the mine. The expense of this fea- 
ture of the trip will be borne by the Colorado Society and the railroad 
fare for the round trip of 250 miles from Denver will cost but $2.75, in 
lieu of the regular fare of $9.05. 


Proposed By-Law Amendments. 


It is announced that the Committee on By-Laws, consisting of Thos. 
L. Berry, Edward L. Suffern, and W. A. Chase, will recommend the fol- 
lowing changes in the Constitution and By-Laws of the American 
Association: 

That Section 1, Article IV, of the Constitution be amended by adding 
the following words, viz.: 

“and who shall reside in or near the place seected for the next 
annual meeting.” 

That there shall be added to Section 1, Artivle IV, of the By-Laws, 
Orders of Business, an additional order or item, viz.: 
‘to. Election of Auditors—Adjournment.” 
That the first sentence of Section 5, Sub-section (a), Article II of 
the By-Laws as follows, be stricken out, namely: 

“ There shall be two regular meetings of the Board of Trustees, to 
take place on the third Tuesday of April and October of each 
year.” 

And that there be substituted therefor the following 

“Regular meetings of the Board of Trustees shall be held on the 
Thursday next after the third Tuesday in October, the third 
Monday in April, and the Monday next preceding the third 
Tuesday in October of each year.” 

And the remainder of said section to stand as now. 
That there be added to Section 2, Article Il, of the By-Laws a new 
sub-section designated (b): 

“The fiscal year of the Association shall end on the joth day 

of September.” 
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That the present Section 2, Article II, be designated sub-section (a). 

That, in view of the proposed change in Section 5, Sub-section (a) 
Article Il, of the By-Laws re meetings of the Board of Trustees, your 
Committee, after a full discussion, recommends no change to be made in 
Section 1, Article II, of the By-Laws which would leave the date of each 
subsequent meeting uncertain, and to be fixed at each annual meeting 
previous thereto. 

That Rule 1, Article VII, of the By-Laws, entitled “ Professional 
Ethics,” be repealed and re-enacted to read 

“No member shall allow any person to practice in his name as a 
public accountant, who is not either a member of this Association, 
or in partnership with such member, or who is in his employ on 
a salary; nor shall he conceal his personality under a corporate 
name either nominal, personal or fictitious.” 

That two additional rules be added as follows: 

(6) No member shall agree to perform accountancy work for 
parties to commercial ventures or contested cases, either in pros- 
pect or instituted, payment of fee for which is by arrangement 
based upon the contingency of the results. 

(7) No member shall interfere, or in any way take part in any 
effort looking to the modification, alteration or amendment of 
any state laws affecting the profession of accountancy, without 
the concurrence and co-operation of the Society or Societies of 
the state or district concerned. 


Secretary Thomas Cullen Roberts has appended the following memo- 
randum showing effect of amendments in the Constitution and By-Laws, 
if adopted, the amendments being shown in italics: 

The final clause of Section 1, Article TV, of the Constitution will then 
read, “ Two auditors who shall be Fellows or Associates of this Associa- 
tion, but not members of its Board of Trustees, and who shall reside in 
or near the place selected for the next annual meeting.” 


The “Order of Business” will then be: 

Roll Call, 

Confirmation of minutes of preceding meeting, 
Reading of communications, and motions relative thereto, 
Reports of Officers, 

Unfinished business laid over from previous meetings, 
Reports of Standing Committees, 

Reports of Special Committees, 

Election of Officers and Trustees, 

New business, motions, and resolutions, 

Election of Auditors. Adjournment. 

As Section 5, Article II (a) of the By-Laws stands, it reads: “ There 
shall be two regular meetings of the Board of Trustees to take place the 
third Tuesday of April and October of each year.” Other meetings, etc. 

As amended it will read: “ Regular meetings of the Board of 
Trustees shall be held on the Thursday next after the third Tues- 
day in October, the third Monday in April, and the Monday next 
preceding the third Tuesday in October of each year. Other 
meeting may be called by the President. All meetings shall be 
held at such places as shall be determined by the Executive Com- 
mittee.” 

Section 2, Article II, of the By-Laws will then read: 

(a) The annual meeting shall be held at such place in the United 
States as the members in annual meeting of the preceding year 
shall decide. 

(b) The fiscal year of the Association shall end on the 30th day of 
September. 
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Rule 1, of Article VII, of the By-Laws relating to Professional Ethics 
reads as follows: “ No member shall allow any person not being either a 
member of the Association or in partnership with him as a public account- 
ant, or in his employ on a salary, to practice in his name as a Public 
Accountant.” 

It is proposed to amend the foregoing so as to read: 

“No member shall allow any person to practice in his name as @ 
public accountant who is not either a@ member of this Association 
or in partnership with such member or who is in his employ on 
a salary; nor shall he conceal his personality under a corporate 
name, either nominal, personal or fictitious.” 

Rules 2, 3, 4 and 5 remain intact, and are as follows: 

2. No member shall directly or indirectly allow or agree to allow a 
commission, brokerage, or other participation by the laity in the fees or 
profits of his (the member’s) professional work. 

3. No member shall engage in any business or occupation conjointly 
with that of a public accountant, which, in the opinion of the Board of 
Trustees, is incompatible or inconsistent therewith. 

4. No member shall certify to exhibits, statements, schedules, or other 
form of accountancy work, the preparation of which was not carried on 
entirely under the supervision of himself, a member of his firm, one of 
his staff, a member of this Association, or of a similar Association of good 
standing in foreign countries. 

5. No member shall in his business advertisements use any initials 
as an affix to his name that is not either authorized, by statutory enact- 
ment of this country or by the well-known associations established for a 
similar purpose in the British Empire, nor shall he affiliate or substantially 
recognize any society that is designated or in any way sets itself out to 
be a so-called Certified Public Accountant Society, without the state in 
which such society is organized having the requisite statutory enactment 
in full force and effect. 

The two additional rules proposed are as follows: 

6. “No member shall agree to perform accountancy work for parties 
to commercial ventures or contested cases either in prospect or instituted, 
payment of fee for which is by arrangement based upon the contingency 
of the results. 

“No member shall interfere or in any way take part in any effort 
looking to the modification, alteration, or amendment of any state laws 
affecting the professoion of accountancy, without the concurrence and co- 
operation of the society or societies of the state or district concerned.” 
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In view of the importance to acountants of the provisions in the Tariff 
Act of 1909 pertaining to a tax on corporation profits, THE JouRNAL prints 
in full below the section (38) which contains those provisions: 


That every corporation, joint stock company or association, organized 
for profit and having a capital stock represented by shares, and every 
insurance company, now or hereafter organized under the laws of the 
United States or of any state or territory of the United States or under the 
Acts of Congress applicable to Alaska or the District of Columbit, or now 
or hereafter organized under the laws of any foreign country and engaged 
in business in any state or territory of the United States or in Alaska 
or in the District of Columbia, shall be subject to pay annually a special 
excise tax with respect to the carrying on or doing business by such cor- 
poration, joint stock company or association, or insurance company, 
equivalent to one per centum upon the entire net income over and above 
five thousand dollars received by it from all sources during such year, 
exclusive of amounts received by it as dividends upon stock of other cor- 
porations, joint stock companies or associations, or insurance companies, 
subject to the tax hereby imposed; or if organized under the laws of any 
foreign country, upon the amount of net income over and above five 
thousand dollars received by it from business transacted and capital 
invested within the United States and its territories, Alaska, and the Dis- 
trict of Columbia during such year, exclusive of amounts so received by it 
as dividends upon stock of other corporations, joint stock companies or 
associations, or insurance companies, subject to the tax hereby imposed: 
Provided, however, That nothing in this section contained shall apply to 
labor, agricultural or horticultural organizations, or to fraternal beneficiary 
societies, orders, or associations operating under the lodge system, and 
providing for the payment of life, sick, accident, and other benefits to the 
members of such societies, orders, or associations, and dependents of such 
members, nor to domestic building and loan associations, organized and 
operated exclusively for the mutual benefit of their members, nor to any 
corporation or association organized and operated exclusively for relig- 
ious, charitable, or educational purposes, no part of the net income of 
which inures to the benefit of any private stockholder or individual. 

Second. Such net income shall be ascertained by deducting from the 
gross amount of the income of such corporation, joint stock company or 
association, or insurance company, received within the year from all 
sources, (first) all the ordinary and necessary expenses actually paid 
within the year out of income in the maintenance and operation of its 
business and properties, including all charges such as rentals or franchise 
payments, required to be made as a condition to the continued use or 
possession of property; (second) all losses actually sustained within the 
year and not compensated by insurance or otherwise, including a reason- 
able allowance for depreciation of property, if any, and in the case of 
insurance companies the sums other than dividends, paid within the year 
on policy and annuity contracts and the net addition, if any, required by 
law to be made within the year to reserve funds; (third) interest actually 
paid within the year on its bonded or other indebtedness to an amount of 
such bonded and other indebtedness not exceeding the paid-up capital 
stock of such corporation, joint stock company or association, or insurance 
company, outstanding at the close of the vear, and in the case of a bank, 
banking association or trust company, all interest actually paid by it within 
the year on deposits; (fourth) all sums paid by it within the year for 
taxes imposed under the authority of the United States or of any state 
or territory thereof, or imposed by the government of any foreign country 
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as a condition to carrying on business therein; (fifth) all amounts re- 
ceived by it within the year as dividends upon stock of other corpora- 
tions, joint stock companies or associations, or insurance companies, 
subject to the tax hereby imposed: Provided, That in the case of a 
corporation, joint stock company or association, or insurance company, 
organized under the laws of a foreign country, such net income shall 
be ascertained by deducting from the gross amount of its income received 
within the year from business transacted and capital invested within the 
United States and any of its territories, Alaska, and the District of Colum- 
bia, (first) all the ordinary and necessary expenses actually paid within 
the year out of earnings in the maintenance and operation of its business 
and property within the United States and its territories, Alaska, and the 
District of Columbia, including all charges such as rentals or franchise 
payments required to be made as a condition to the continued use or 
possession of property; (second) all losses actually sustained within the 
year in business conducted by it within the United States or its territories, 
Alaska, or the District of Columbia not compensated by insurance or 
otherwise, including a reasonable allowance for depreciation of property, 
if any, and in the case of insurance companies the sums other than divi- 
dends, paid within the year on policy and annuity contracts and the net 
addition, if any, required by law to be made within the year to reserve 
funds; (third) interest actually paid within the year.on its bonded or 
other indebtedness to an amount of such bonded and other indebtedness, 
not exceeding the proportion of its paid-up capital stock outstanding at 
the close of the year which the gross amount of its income for the year 
from business transacted and capital invested within the United States 
and any of its territories, Alaska, and the District of Columbia bears to 
the gross amount of its income derived from all sources within and 
without the United States; (fourth) the sums paid by it within the year 
for taxes imposed under the authority of the United States or of any 
state or territory thereof; (fifth) all amounts received by it within the 
year as dividends upon stock of other corporations, joint stock companies 
or associations, and insurance companies, subject to the tax hereby imposed. 
In the case of assessment insurance companies the actual deposit of sums 
with state or territorial officers, pursuant to law, as additions to guaranty 
or reserve funds shall be treated as being payments required by law to 
reserve funds. 

Third. There shall be deducted from the amount of the net income 
of each of such corporations, joint stock companies or associations, 
or insurance companies, ascertained as provided in the foreoing 
paragraphs of this section, the sum of five thousand dollars, and said 
tax shall be computed upon the remainder of said net income 
of such corporation, joint stock company or association, or insur- 
ance company, for the year ending December thirty-first, nineteen 
hundred and nine, and for each calendar year thereafter; and on or before 
the first day of March, nineteen hundred and ten, and the first day of 
March in each year thereafter, a true and accurate return under oath or 
affirmation of its president, vice-president, or other principal officer, and 
its treasurer or assistant treasurer, shall be made by each of the corpora- 
tions, joint stock companies or associations, and insurance companies, sub- 
ject to the tax imposed by this section, to the collector of internal revenue 
for the district in which such corporation, joint stock company or associa- 
tion, or insurance company, has its principal place of business, or, in the 
case of a corporation, joint stock company or association, or insurance 
company, organized under the laws of a foreign country, in the place 
where its principal business is carried on within the United States, in 
such form as the Commissioner of Internal Revenue, with the approval 
of the Secretary of the Treasury, shall prescribe, setting forth, (first) the 
total amount of the paid-up capital stock of such corporation, joint stock 
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company or association, or insurance company, outstanding at the close 
of the year; (second) the total amount of the bonded and other indebted- 
ness of such corporation, joint stock company or association, or insurance 
company at the close of the year; (third) the gross amount of the income 
of such corporation, joint stock company or association, or insurance com- 
pany, received during such year from all sources, and if organized under 
the laws of a foreign country the gross amount of its income received 
within the year from business transacted and capital invested within the 
United States and any of its territories, Alaska, and the District of Colum- 
bia; also the amount received by such corporation, joint stock company 
or association, or insurance company, within the year by way of dividends 
upon stock of other corporations, joint stock companies or associations, 
or insurance companies, subject to the tax imposed by this section; 
(fourth) the total amount of all the ordinary and necessary expenses 
actually paid out of earnings in the maintenance and operation of the 
business and properties of such corporation, joint stock company or asso- 
ciation, or insurance company, within the year, stating separately all 
charges such as rentals or franchise payments required to be made as a 
condition to the continued use or possession of property, and if organized 
under the laws of a foreign country the amount so paid in the mainten- 
ance and operation of its business within the United States and its 
territories, Alaska, and the District of Columbia; (fifth) the total amount 
of all losses actually sustained during the year and not compensated 
by insurance and otherwise, stating separately any amounts allowed for 
depreciation of property, and in the case of insurance companies the sums 
other than dividends, paid within the year on policy and annuity contracts 
and the net addition, if any, required by law to be made within the year to 
reserve funds; and in the case of a corporation, joint stock company or 
association, or insurance company, organized under the laws of a foreign 
country, all loses actually sustained by it during the year in business con- 
ducted by it within the United States or its territories, Alaska, and the 
District of Columbia, not compensated by insurance or otherwise, stating 
separately any amounts allowed for depreciation of property, and in the 
case of insurance companies the sums other than dividends, paid within 
the year on policy and annuity contracts and the net addition, if any, 
required by law to be made within the year to reserve funds; (sixth) the 
amount of interest actually paid within the year on its bonded or other 
indebtedness to an amount of such bonded and other indebtedness not 
exceeding the paid-up capital stock of such corporation, joint stock com- 
pany or association, or insurance company, outstanding at the close of the 
year, and in the case of a bank, banking association or trust company, 
stating separately all interest paid by it within the year on deposits; or 
in case of a corporation, joint stock company or association, or insurance 
company, organized under the laws of a foreign country, interest so paid 
on its bonded or other indebtedness to an amount of such bonded and 
other indebtedness not exceeding the proportion of its paid-up capital 
stock outstanding at the close of the year, which the gross amount of its 
income for the year from business transacted and capital invested within 
the United States and any of its territories, Alaska, and the District of 
Columbia, bears to the gross amount of its income derived from all 
sources within and without the United States; (seventh) the amount paid 
by it within the year for taxes imposed under the authority of the United 
States or any state or territory thereof, and separately the amount so 
paid by it for taxes imposed by the government of any foreign country as 
a condition to carrying on business therein; (eighth) the net income of 
such corporation, joint stock company or association, or insurance com- 
pany, after making the deductions in this section authorized. All such 
returns shall as received be transmitted forthwith by the collector to the 
Commissioner of Internal Revenue. 
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Fourth. Whenever evidence shall be produced before the Commis- 
sioner of Internal Revenue which in the opinion of the commissioner 
justifies the belief that the return made by any corporation, joint stock 
company or association, or insurance company, is incorrect, or whenever 
any collector shall report to the Commissioner of Internal Revenue that 
any corporation, joint stock company or association, or insurance company, 
has failed to make a return as required by law, the Commissioner of 
Internal Revenue may require from the corporation, joint stock company 
or association, or insurance company making such return, such further 
information with reference to its capital, income, losses, and expenditures 
as he may deem expedient; and the Commissioner of Internal Revenue, 
for the purpose of ascertaining the correctness of such return for the 
purpose of making a return where none has been made, is hereby author- 
ized, by any regularly appointed revenue agent specially designated by 
him for that purpose, to examine any books and papers bearing upon the 
matters required to be included in the return of such corporation, joint 
stock company or association, or insurance company, and to require the 
attendance of any officer or employee of such corporation, joint stock com- 
pany or association, or insurance company, and to take his testimony with 
reference to the matter required by law to be included in such return, 
with power to administer oaths to such person or persons; and the Com- 
missioner of Internal Revenue may also invoke the aid of any court of 
the United States having jurisdiction to require the attendance of such 
officers or employees and the production of such books and papers. Upon 
the information so acquired the Commissioner of Internal Revenue may 
amend any return or make a return where none has been made. All 
proceedings taken by the Commissioner of Internal Revenue under the 
provisions of this section shall be subject to the approval of the Secre- 
tary of the Treasury. 

Fifth. All returns shall be retained by the Commissioner of Internal 
Revenue, who shall make assessments thereon; and in case of any return 
made with false or fraudulent intent, he shall add one hundred per 
centum of such tax, and in case of a refusal or neglect to make a return 
or to verify the same as aforesaid he shall add fifty per centum of such tax. 
In case of neglect occasioned by the sickness or absence of an officer of 
such corporation, joint stock company or association, or insurance com- 
pany, required to make said return, or for other sufficient reason, the 
collector may allow such further time for making and delivering such 
return as he may deem necessary, not exceeding thirty days. The amount 
so added to the tax shall be collected at the same time and in the same 
manner as the tax originally assessed, unless the refusal, neglect, or falsity 
is discovered after the date for payment of said taxes, in which case the 
amount so added shall be paid by the delinquent corporations, joint stock 
company or association, or insurance company, immediately upon notice 
given by the collector. All assessments shall be made and the several cor- 
porations, joint stock companies or associations, or insurance companies, 
shall be notified of the amount for which they are respectively liable on or 
before the first day of June of each successive year, and said assessments 
shall be paid on or before the thirtieth day of June, except in cases of 
refusal or neglect to make such return, and in cases of false or fraudulent 
returns, in which cases the Commissioner of Internal Revenue shall, upon 
the discovery thereof, at any time within three years after said return is 
due, make a return upon information obtained as above provided for, and 
the assessment made by the Commissioner of Internal Revenue thereon 
shall be paid by such corporation, joint stock company or association, or 
insurance company immediately upon notification of the amount of such 
assessment; and to any sum or sums due and unpaid after the thirtieth 
day of June in any year, and for ten days after notice and demand thereof 
by the collector, there shall be added the sum of five per centum on the 
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amount of tax unpaid and interest at the rate of one per centum per month 
upon said tax from the time the same becomes due. 

Sixth. When the assessment shall be made, as provided in this section, 
the returns, together with any corrections thereof which may have been 
made by the commissioner, shall be filed in the office of the Commissioner 
of Internal Revenue, and shall constitute public records and be open to 
inspection as such. 

Seventh. It shall be unlawful for any collector, deputy collector, agent, 
clerk, or other officer or employee of the United States to divulge or 
make known in any manner whatever not provided by law to any person 
any information obtained by him in the discharge of his official duty, or to 
divulge or make known in any manner not provided by law any document 
received, evidence taken, or report made under this section except upon 
the special directioon of the President; and any offense against the fore- 
going provision shall be a misdemeanor and be punished by a fine not 
exceeding one thousand dollars, or by imprisonment not exceeding one 
year, or both, at the discretion of the court. 

Eighth. If any of the corporations, joint stock companies or asso- 
ciations, or insurance companies, aforesaid, shall refuse or neglect to 
make a return at the time or times hereinbefore specified in each year, or 
shall render a false or fraudulent return, such corporation, joint stock 
company or association, or insurance company, shall be liable to a penalty 
of not less than one thousand dollars and not exceeding ten thousand 
dollars. 

Any person authorized by law to make, render, sign, or verify any 
return who makes any false or fraudulent return, or statement, with 
intent to defeat or evade the assessment required by this section to be 
made, shall be guilty of a misdemeanor, and shall be fined not exceeding 
one thousand dollars or be imprisoned not exceeding one year, or both, 
at the discretion of the court, with the costs of prosecution. 

All laws relating to the collection, remission, and refund of internal 
revenue taxes, so far as applicable to and not inconsistent with the provi- 
sions of this section, are hereby extended and made applicable to the tax 
imposed by this section. 

Jurisdiction is hereby conferred upon the circuit and district courts 
of the United States for the district within which any person summoned 
under this section to appear to testify or to produce books, as aforesaid, 
shall reside, to compel such attendance, production of books, and testi- 
mony by appropriate process. P 
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Corporation Tax Letters. 
Earnings and Income and the Corporation Tax Law. 


To THE JouRNAL oF ACCOUNTANCY: 

Twelve of the most prominent accounting firms in New York City 
addressed a “round robin” to Attorney-General Wickersham on July 8th 
last, and another on July 21st, anent the then proposed corporation tax law 
—now an accomplished fact—in which they state as their opinion “ that 
some of its provisions are absolutely impossible of application and others 
violate the accepted principles of sound accounting.” 

In view of the clear reading of the bill the subscribers “ got in bad” 
when they attempted to show the Attorney-General how the framers of 
the proposed law had blundered in confounding income with profits. They, 
themselves, had mixed income and earnings. There can be no doubt, as 
you say in your April issue of this year with regard to Mr. Seymour 
Walton’s paper on “ Earnings and Income,” “that much accounting no- 
menclature is unsatisfactory.” The confusion here is in the minds of the 
subscribers, for income, in correct accounting terminology, should be 
understood to mean but one thing, whether accompanied by the word 
“received” or not. And that one thing is “receipts.” One may earn 
something and not get it; and to that extent there is no income. 


The subscribers say to Mr. Wickersham: 

In clause 1 the bill refers to “net income received;” in clause 2 
it refers to “ gross income” without the addition of the word “ re- 
ceived;” in clause 3, paragraph 3, it refers to “gross income re- 
ceived.” There is here a complete confusion between income and 
income received, which can only lead to endless complication. 
* * * Tt is and will be quite impossible for any business, cor- 
poration or institution, whose fiscal year does not terminate with 
the calendar year, to make a true return of its profits as required 
by the proposed law. 


And Mr. Wickersham, in his reply, very pertinently says: 


* * * The proposed law does not impose a tax upon “profits,” 
but upon “the entire net income over and above five thousand 
dollars received * * * from all sources during the year. 
* * * The bill was purposely framed to deal with receipts and 
disbursements made within the year for which the tax was to be 
imposed, and the words “actually paid” were employed advisedly. 


I join heartily in the Attorney-General’s surprise and belief that these 
firms have underestimated their own capacity in stating that “as ac- 
countants actively engaged in the audit and examination of a number of 
varied businesses and enterprises, we unhestitatingly say that the law as 
framed is absolutely impossible of application.” The difficulties they say will 
be met with in carrying the law into effect are illusory; and for one, I shall 
have no hesitancy in agreeing to meet all the accounting needs that may 
arise because of the new law, and without preparing “an entirely inde- 
pendent and separate set of books * * * thus duplicating the present 
cost of the accounting department,” as they claim must be done. 
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In their letter of July 8th they also say: 


* * * As you are no doubt aware, the fiscal year of a number 
of corporations is not and for business reasons can not be the 
calendar year, and consequently, * * * in such cases an inven- 
tory was not taken at the beginning of the calendar year 1909. 


Now, what possible relation can there be between the return called 
for by the Government under this law and an inventory? What has an 
inventory to do with income? With receipts and disbursements? “ Ex- 
penses,” as denominated in the bill, may properly be held to cover all 
goods “paid for,” and not only those “ sold” that are paid for. It will 
not be necessary, therefore, to know the cost of the sold or “ worked up” 
goods, or of those in store. It is true that these expenses, “ ordinary and 
necessary” and “actually paid within the year,” may come in part out 
of capital instead of income, where the disbursements exceed the receipts. 
Even the dictum of the Government can not prevent that. They will not, 
however, include goods known to be, at the times of payment, for “ addi- 
tions to or extensions of the plant.” And yet, there should be no diffi- 
culty attending the noting of merchandise taken from stock for “addi- 
tions to plant” account. Correct accounting requires that this be done; 
and, when recorded, all such items should be deducted—if paid for—from 
the disbursements of that year, for they were, presumably, deducted from 
the income of the same or a previous year as an expense. As for expense 
accruals, where estimated sums for insurance, taxes, or other charges are 
periodically passed through the accounts without regard to the times of 
the actual payments therefor, the respective “accrued” accounts should 
show the amounts disbursed. And so should “accounts payable” and 
“bills payable” in regard to merchandise. 

Just as the balance of a statement of earnings and expenses will equal 
the addition to or deduction from the surplus of the previous year’s bal- 
ance sheet, so will a tax on the excess of income over outgo (not for 
capital account, of course) equal a like tax on profits. The amount of 
tax, though, will not be the same by years; but as between the start of a 
business and its termination the total sum will be identical—allowing for 
years when there may be losses instead of profits, or an excess of outgo 
over income, and which losses or excessive disbursements are not pro- 
vided for, as to credit, by the law. And here is the crux of the whole 
matter. 

That inconsistencies are in the bill must be admitted; but that they pre- 
vent the required return being made up from a properly framed set 
of books, or that a very great amount of trouble or expense will be found 
necessary in the operation, is not a fact. The tax return will call for, 
with respect to “every corporation, joint stock company or association, 
and insurance company organized for profit and having a capital stock 
represented by shares: ” 


The total amount of the paid up capital stock at the close of 
the year; the total amount of the bonded and other indebtedness 
at the close of the year; the gross amount of the income received 
during the year from all sources; all the ordinary and necessary 
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expenses actually paid within the year in the maintenance and opera- 
tion of its business and properties; all losses actually sustained with- 
in the year and not compensated by insurance or otherwise, includ- 
ing a reasonable allowance for depreciation of property, if any; 
interest actually paid within the year on its bonde tp other indebt- 
edness to an amount of such bonded and other indebtedness not 
exceeding the paid up capital stock at the close of the year; all 
sums paid within the year for taxes imposed; all amounts received 
by it within the year as dividends upon stock of other corporations, 
joint stock companies or associations, or insurance companies sub- 
ject to the tax hereby imposed; and the net income, after making 
these authorized deductions. 
Yours very truly, 


W. S. PANGBORN. 
August 10, 1909. 


Note: The assumption that “income” means “receipts” is scarcely 
in accord with accounting practice and affords another illustration of the 
need for uniformity of nomenclature. The suggestion of the writer that 
expenses paid in one year and subsequently found to have been on other 
than income account, should be deducted from the expenses paid in some 
later year, is ingenious, but is not provided for in the act and it is hardly 
likely that corporations will voluntarily either make or adopt.—Eprror. 


Some Additional Questions. 


To THe JouRNAL OF ACCOUNTANCY: 

A perusal of the text of the corporation tax law passed at the last 
session of Congress certainly causes the reader to wonder just what the 
framers of the bill had in mind as a basis on which to determine the 
amount of the tax. . 

Notwithstanding the fact that the attorney-general has stated that a 
tax on “profits” is not contemplated, the text of the act provides that the 
tax shall be computed on the “net income.” 

The result obtained by following the directions of the act for ascer- 
taining the “net income” is indescribable, but the operation creates the 
suspicion that the draftsman of the bill, although having in mind a cash 
basis became slightly mixed in the use of his terms. 

Lisle, in the Encyclopaedia of Accounting, states that “income must 
always be considered with reference to the period during which it has 
accrued or has been earned.” 

Such is the interpretation of the term common throughout this coun- 
try. To the accountant, earnings mean profits, providing the business is 
prosperous, but to say that the tax is not to be based on “profits,” cer- 
tainly implies the only other known basis, namely, “cash.” 

To add, if possible, to the confusion, I venture to raise the following 
questions : 

Are receipts on account of charge sales, income, or are they receipts 
on account of the realization of an asset? 

Is labor an expense, or an investment of capital? 

Are losses, charges against income or against the surplus for the 
period ? 

When is a loss actually sustained ? 
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Does loss arise at the time the sale is made, or at such time as the 
officers of the company decide that there is no probability of collection? 

The painful part with regard to the corporation tax situation, is, that 
the accountants, to whom the calamity seized corporations naturally turn 
for assistance, are as much at sea for a solution of the problem as the 
corporations. Jno. R. WitpMAn. 


The New Corporation Tax. 


To THe JourNAL or ACCOUNTANCY: 

Attorney-General Wickersham, answering the criticisms of twelve 
certified public accountants of New York, as embodied in their letter, 
copy of which was sent to each member of congress, under date of July 
8, 1909, says, among other things, in his letter under date of July 17, 
1909, to the accountants, as published in the Milwaukee Sentinel of July 
18, 1909, the following: 

“The bill was purposely framed to deal with receipts and disburse- 
ments made within the year for which the tax was to be imposed. The 
theory of the framers of the bill in this respect differs from that which 
you advocate, that the proposed law does not impose a tax on ‘profits,’ 
but on ‘the entire net income’ over, and above $5,000 received from all 
sources during such year” (meaning calendar year ending December 31). 

“The theory of the framers of the bill differs” not only from what is 
advocated by the twelve certified public accountants of New York, but 
from all accepted principles of sound accounting, with respect to deter- 
mining what is either “not income” or “profits” and also differs in theory 
and practice from the accounting systems prescribed by the Interstate Com- 
merce Commission, the American Street and Interurban Railway Asso- 
ciation, the National Electric Light Association, American Gas Institute, 
Wisconsin Railroad Commission and New York Public Service Commis- 
sions, Nos. 1 and 2, and in this respect the provisions of the bill are 
“absolutely impossible of application” for any corporation “which keeps 
just and true books of account.” 

A mercantile corporation in determining its “net income received” 
for a given year, ending December 31, based on “actual receipts and 
payments” would presumably treat as one of the sources of “actual re- 
ceipts,” payments received for account of sales of merchandise, which 
probably would be and usually are less than the sales of merchandise 
amount to during the year, therefore, “net income received” could not be 
correctly determined on this basis. 

A corporation in determining its “net income received” for a given 
year, ending December 31, based on “actual receipts and payments,” would 
presumably treat as one of the items of “actual payments,” payments 
made for account of merchandise purchased and carried in stock, which 
probably would not be all sold, therefore, “net income received” would 
not be correctly determined on this basis, nor could it be, without taking 
an inventory as of December 31. ‘This, outside of the question of the 
fiscal year not ending December 31, would be absolutely impossible to do 
in the case of a corporation conducting a large department store, that 
month of the year (December), covering the Christmas shopping season, 
requiring the services of all of their employes and the use of all of 
their facilities to attend to the wants of their customers. 

“Losses actually sustained,” for example, uncollectible accounts writ- 
ten off the books, would not be “an actual payment” nor “an actual dis- 
bursement,” therefore, presumably would not be included as such in 
determining “net income received” of a corporation for a given year. 

“Interest actually paid” in the case of a corporation issuing bonds 
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dated January 1, coupons payable July 1 and January 1, in determining 
its “net income received,” as per provisions of the corporation tax bill, 
would charge against its “actual receipts” the “payment” or “disburse- 
ment” of six months’ interest during its first year of business, namely, 
the coupons due and payable July 1, assuming they were all paid within 
the six months, which is usually not the case. 
Yours respectfully, 
C. N. Durry. 


Milwaukee, Wis., August 12, 1909. 


Independent Audits. 


Among our firms of public accountants we have not established that 
high standard and stringent control which so effectively protects the 
British investor. We are moving that way and we have now firms of 
accountants who will not on any consideration grant a certificate which 
does not imply a genuine audit. These houses will not take doubtful 
business. They say, in effect, “Open all your books, turn over your keys 
and explain everything before we sign your certificate. This is the only 
kind of certificate we grant, and the only kind of audit we are willing to 
make.” 

This is the proper attitude and no honestly conducted corporation need 
feel oppressed. There are some corporations still, and far too many of 
them, whose balance sheet is a farce and whose “ accountants’ certificate ” 
is not worth the paper it is written on. What is wanted is a standard in 
these matters and we can imagine nothing better calculated to secure the 
confidence of the investing public. 

This is what the Stock Exchange can do. It may properly allow a 
reasonable time for the old offenders to get into line, but it is entitled to 
insist that they shall do so under penalty of losing their market. The 
power of the Exchange is arbitrary in this matter and this is one of the 
cases where arbitrary power is necessary to protect the public. 

Admitted that we cannot protect a man against himself, we can, never- 
theless, in this way see that if he is deceived he has, so far as securities 
dealt in on the Stock Exchange are concerned, only himself to blame.— 


Wall Street Journal, August 7, 19009. 
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New York Problem No. 4. 


September 2, 1909. 
To THe JourNAL oF ACCOUNTANCY: 

Referring to the question propounded in the last paragraph of the 
editorial section in your August issue, as to whether problem No. 4 in the 
last examination by the New York State Examiners is a fair one, I would 
say, that depends: 

It certainly is a very indefinitely stated proposition and also a very 
remarkable illustration of the difference between theory and practice. 

In theory, as taught in the text books, so far as I remember them, and 
probably also by a good many professors down to the present day, the 
receiver of goods “on consignment” is supposed to account to the con- 
signor for the full amount for which the goods are sold, less all legitimate 
charges, including the agreed or usual commission. This is still the 
practice in many lines of business, especially in produce, etc., where the 
shipments are of a more or less perishable character and the market 
prices variable and uncertain. In manufactured goods, however, so far 
as my experience and observation goes, in a large proportion of cases the 
consignee is charged with the goods at a minimum price, as in the instance 
quoted, and is allowed, sometimes in addition to an agreed discount or 
commission, whatever profit he can make on sales above this minimum, 
generally, however, within certain limits. Allowances for freight, cash 
discounts, damaged or defective goods, insurance, etc., are goverened by 
agreement or by the custom of the trade. 

I well remember a great many tedious and vexatious hours spent, 
years ago, adjusting claims of this character with consignees of manu- 
factured goods, whose principal claim for consideration was generally 
that, owing to competition, they had been unable to obtain anywhere near 
the maximum prices. The advantages of this arrangement to the shipper 
is that he is not only able to obtain often an outlet for his product which 
he might not otherwise effect, but that he retains the title to the goods 
until they are disposed of, and sometimes a lien on the proceeds until final 
settlement is effected. The principal advantage to the consignee is that 
he is relieved of the investment and risk involved in an outright purchase. 
I am satisfied that a large majority of the consignments handled at the 
present day by the “manufacturer’s agent” are made on practically this 
basis. 

Hence, the experienced practitioner or candidate when confronted with 
this problem would proceed to ascertain on what basis the shipment is 
made before attempting a solution. The one whose ideas as to consign- 
ments are obtained from the text books or from lectures will quite prob- 
ably proceed along the lines indicated in the solution given. If it was 
the intention of the party proposing the problem to insist upon a solution 
upon only one of the bases I have suggested and to pronounce one made 
upon any other basis incorrect, the question is certainly an unfair one. 
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If, however, it was his intention to see whether or not the candidate 
would be wise enough to ask for further information before proceeding 
the question is not only not unfair but most proper and commendable. 


Very truly yours, 
J. H. Kinewmt, C.P.A. 


Sensible Cost Accounting. 


To THE JOURNAL oF ACCOUNTANCY: 

The article in the July Journat, by A. R. Erskine, entitled “Going 
Cost Systems, etc.,” was welcomed by me as indicating that the sun of 
practical common sense is breaking through the fog that has enveloped 
the subject of cost accounting. 

The literature of cost accounting is practical only to a degree, and 
limited to the operations of comparatively small and simple propositions. 
The extravagant statements made by “Expert Cost Accountants” have 
called forth ridicule from manufacturers. 

I wish, through you, to express my thanks to the author, as the article 
supports the opinions maintained by me in our proposition and my method 
of solution. 

We have had to develop a cost accounting system where as many as 
57,000 individual work tickets are handled per week during eight months 
of the year, and the lowest number at any time during the entire year is 
over 36,000 per week. The number of individual operations that these 
tickets may cover exceeds 15,000. 

I have read everything I could get hold of and have consulted profes- 
sionals, but the proposition of credits to the manufacturing departments 
we have had to work out in our own way, independent of any suggestions 
that we have obtained; and I believe that we are doing it at a minimum 
cost. Were the outlines suggested and recommended in the literature of 
cost accounting followed, the cost to us could not well be less than $80,000 
to $100,000 per annum, or eight or ten times the present cost. 


Yours respectfully, 


(Signed) PRacticaBILity. 
New Haven, Conn., August 12, 1909. 


The Record-Herald’s Editorial. 


To THE JOURNAL OF ACCOUNTANCY: 

I see that in THE JouRNAL oF AccouNTANCY for July you reproduce an 
editorial from the Chicago Record-Herald of June 15th last, in which the 
writer does me the honor to refer to me personally in my capacity as one 
of the Illinois examiners. I desire to be allowed to say that I have not 
the slightest objection to public criticism of any nature either by the 
Record-Herald or from any other source, if only the criticism be fair. 
But I do not think it is fair criticism for a paper to comment on a letter 
tt has received and omitted to publish and direct specific attention to. 
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In the letter I sent to the Record-Herald, after pointing out the error 
that the paper had inadvertently fallen into, I proceeded to say that it 
was quite true that a great number of the candidates in this state had 
failed to pass the examinations, but that I believed that this was mainly 
due to lack of proper preparation and to a general ignorance of the re- 
quirements of technical training, but expressed the opinion that the ob- 
stacles which hitherto had beset the path of American students were be- 
ginning to be removed, among other things, by the provision in many of 
the larger cities of means, which in the past had been generally wanting, 
to these ends, and a greater appreciation of their necessity. 

The writer of the editorial was good enough to describe my argument 
as “disingenuous” without giving the paper’s readers an opportunity of 
judging this question for themselves, and that is what I object to. 

I think the case for the examiners is so difficult to effectively assail, 
that it would be a pity it should be improperly strengthened through the 
getting abroad of the idea that the position of their critics is so weak, 
that it is necessary to suppress, either in whole or in part, the examiners’ 
replies to the attacks upon them. 

I venture to think that the discussion and agitation which have arisen 
regarding the accountancy examinations are merely a phase of a larger 
question now coming very much to the front, namely, the efficiency of 
secondary education and of technical training in some of the leading pro- 
fessions throughout the country. 

Believe me, 


Yours very truly, 
WILLIAM ARTHUR CHASE. 


A Question in Municipal Accounting. 

To THe JourNat or Accountancy: I should like very much to have 
an expression from different certified public accountants in the matter of 
the proper preparation of the surplus account of a city or municipality. 
Should uncollected flat rate water assessments, uncollected bills for water 
furnished by meter, uncollected general tax assessments and various un- 
collected accounts, such as payments due on contracts for work completed, 
etc., figure in the surplus account? There is a question, I know, among 
accountants in these matters so far as municipal accounts are concerned. 

Will you kindly give me your opinion, and also through THe JouRNAL 
I should like to have the opinion of others. 


CERTIFIED ACCOUNTANT. 
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COMMERCIAL LAW SIMPLIFIED. By Charles C. Simons. The Business 
ype Publishing Company, Detroit, Mich. 508 pages, 9x6. Price 
5.00. 

The book, as the name suggests, presents the principles of commercial 
law in the simplest form. It is intended for those who have not had any 
training in law, and therefore does not presuppose on the part of the 
reader any knowledge of legal terminology. It treats the following topics: 
Contracts (about 70 pages) ; Commercial Paper (about 40 pages) ; Agency 
(about 30 pages); Partnership (about 30 pages); Corporation (about 35 
pages) ; Sales of Personal Property (about 25 pages) ; Bailments (about 20 
pages) ; Common Carriers (about 15 pages) ; Chattel Mortgages, Guaranty 
and Suretyship, and Insurance (about 35 pages); Real Property, Bank- 
ruptcy, Trade Marks and Legal Remedies (about 4o pages). A. separate 
chapter is devoted to Commercial Law Forms, and there is an appendix on 
the Negotiable Instruments Law. A feature of this work is the reference 
made to questions set by the C. P. A. State Boards. It should also be 
mentioned that the book contains an exhaustive general index, covering 
42 pages. 

While the method of presentation of the subject matter is concise and 
clear, and it will no doubt be found of help as a reference work for both 
students and business men, it is to be regretted that no case illustrations 
are given. The “ Question and Answer Form” adopted by the author is 
also to be regretted. This method, though perhaps good for reference 
purposes, makes absolutely impossible the study of the subject by reading. 
The sequence of the subject matter must necessarily suffer by such an 
arrangement. L. GR. 


ROOSEVELT AND THE REPUBLIC. By John W. Bennett. Broadway 
Publishing Company, New York. 1908. 424 pp. Price $1.50. 


As the author states in his preface, this book is not a biography of 
Theodore Roosevelt, but a survey of his political life and his influence 
upon the Republic. Mr. Bennett, in his introduction, explains that the ex- 
president himself, by criticising mercilessly the: former holders of the 
presidential office, has shown him how to set about dealing with public 
men. 

The opening chapter deals briefly with Roosevelt’s characteristics while 
at college, where he displayed undoubtedly the promise of a budding 
statesman. The reason for his choice of a political career is given in 
his own words—he “ wanted to belong to the governing, not the governed 
class.” Chapters follow which treat of him as the Solon, the investigator, 
hunter and ranchman, civil service commissioner, police commissioner, 
head of the navy department, leader of the rough riders, governor of 
New York state, vice-president, and president. A good part of the book is 
concerned with Roosevelt’s work as president. His literary work is 
given some attention, as well as his ideals, aims and achievements in 
general. 

Mr. Bennett, in spite of his low estimate of the ex-president, does 
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give him credit for good motives, saying that Roosevelt has “no 
taint of dollar-lust dishonesty.” He states that he has a gift for 
military leadership, agrees that he is not a hypocrite, that he has done 
good work as an agitator especially by emphasizing the need of strong 
citizenship, and that he is decidedly popular. But on the other hand, Mr. 
Bennett calls him a political climber who uses each position only as a 
stepping stone to a higher position, remaining upon each step only long 
enough to be secure on the next move upward. He says, Roosevelt “was 
never overnice about the legality of his actions.” He criticises him for 
making Booker Washington his guest, as the invitation was probably ex- 
tended without regard of consequences, for as the “ ex-president sees it, 
neither negroes nor any other human beings take part in the government 
as a right. It is a privilege handed down by their betters.” . . . “In 
but one emergency will Rooosevelt stoop to evil deeds—when his own 
interests are at stake. But Roosevelt has no sympathy for the toiling 
masses. He has profound contempt for the ‘trader,’ the ‘ bourgeoisie ’.” 

The following sentences give a good idea of the author’s opinion of the 
ex-president as an executive: “If kept within the bounds of the constitu- 
tion, permitted mere advisory suggestion and passive disapproval of legis- 
lation, Roosevelt would not have been a bad executive. But his effort to 
control legislation and court decision and make the executive the whole | 
government, has produced in him a most sinister and dangerous president.” 4 

‘The book is well arranged, concise, terse, and sometimes epigrammatic. 7 
One never loses interest although one may not agree with Mr. Bennett 
in his decidedly strong criticisms, which sometimes verge on bitterness. 


THE STORY OF THE GREAT LAKES. By Edward Channing and 
Marion Florence Lansing. The MacMillan Company, New York. 


1909. 398 pp. Price $1.50. 
This book is a brief record of the important events, customs, and life 
of the Great Lakes of the past three hundred years. The book is divided 
into three parts: discovery and exploration, struggle for possession, and 
occupation and development. The story begins with Champlain’s dis- 
covery in 1615 of the Georgian Bay, the later discovery of Lake Ontario, { 
and Father Hennepin’s first sight of Niagara Falls. Even in those early q 
days, Hennepin prophesied that the time would come when an “ inconceiv- q 
able commerce ” would be carried on upon the Great Lakes. There is an q 
interesting description of La Salle’s four months’ tour of Lakes Erie, 4 
Huron, and Michigan, a good account of the later founding of Detroit 
and the end of the French supremacy on the great Lakes. One chapter is 
devoted to the adventures of Alexander Henry, the early English fur 
trader, who attempted to establish trading relations with the Indians at 
Mackinac and Sault Ste. Marie.’ There is also an account of the part that 
the Lakes played in the War of 1812, of the conquest of Lake Erie, of 
Governor Cass and his conduct of Indian affairs and his expedition into 
the Lake Superior country, of the Black Hawk war and the later coloniza- 
tion and settlement of the lake territory. 
The last third of the book tells of the economic and industrial develop- 
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ment of the lake district. There are chapters devoted to the condition 
of the roads leading to it, the turnpikes and tolls, the building of the Erie 
Canal, and the history and development of the railroad and steam cars 
with the changes wrought by these in the lake country. One chapter 
recites the details of the presence of Lincoln and Douglas in Chicago 
before the Civil War and another the part played by the Great Lakes in 
the Civil War. The last three chapters relate to the three great industries 
carried on, around and upon the lakes, fur trading, lumbering, and min- 
ing. The history of shipping is traced from the time of the birch bark 
canoe and the sixty-ton Griffon, La Salle’s rude and awkward sailing 
vessel, to the modern period of the comfortable and luxurious passenger 
steamer and the great cargo freighters and train ferries. The last chapter 
is fittingly devoted to the development of the great lake cities, Detroit, 
Buffalo, Cleveland, Chicago, and Milwaukee. 


Governor Warner recently appointed the Hon. W. W. Wedemeyer, of 
Ann Arbor, as counsel of the State Board of Accountancy to succeed 
Hon. Ray Hart of Midland, whose term expired December 31st last. The 
present members of the board are: George A. Horner, Grand Rapids, 
chairman; Norval A. Hawkins, Detroit, secretary and treasurer; W. W. 
Wedemeyer, Ann Arbor, counsel. 


Messrs. Lybrand, Ross Bros. & Montgomery announce the opening of 
a Chicago office at 164 Dearborn street (First National Bank building), 
with Mr. Walter Beans as manager. Mr. Beans has been associated with 
the firm at their Philadelphia office for a number of years. 


Legal Department. 


Epitep By CHARLES W. GERSTENBERG, Ph.B., LL.B. 
Monopoties. 


“Tt is perhaps a fair inference that the National Window Glass Jobbers’ 
Association is formed, as its name implies, of jobbers in window glass 
throughout the United States. But it does not appear, if material, what 
proportion of the window glass jobbers in the United States is included in 
the association. It may be a large proportion or it may be a small pro- 
portion. But whether large or small there can be no doubt, we think, 
that those included in the association had a right to combine and appoint 
a common agent, which, according to the allegations of the declaration, 
was in effect what was done, to make purchases of window glass for them, 
and to distribute the window glass so purchased amongst them according 
to contracts severally entered into by them with such agent. They had 
the right to enter into such an arrangement even though one of the objects 
of it was to avoid competing with each other in the market for window 
glass. It is not every combination that is unlawful or in restraint of 
trade under the Sherman Act, but only such as tend directly to interfere 
with and to create a monopoly in or to restrain interstate commerce. 
* * * For aught that appears, any jobber in window glass could become 
a member of the association and contract with it. There is no limit as to 
the prices to be paid by the association or the quantities to be purchased 
or the manufacturers from whom the purchase shall be made. The mem- 
bers of the association are not obliged to purchase from or through it, 
but may, so far as appears, purchase elsewhere, without any restriction 
as to price or quantity, and may sell anywhere and to any one and on 
such terms as they see fit. If a jobber in any given locality undertakes to 
create a monopoly there is nothing to prevent other jobbers from under- 
selling him if they are able and are disposed to do so. Any advantage 
which one jobber may have over others by reason of his situation, and 
which may enable him to meet and perhaps defy competition, is an advan- 
tage to which he is entitled, notwithstanding he is or may be enabled by 
means of the combination to purchase glass cheaper than he would other- 
wise be able to purchase it and thereby to assure his lead over his com- 
petitors. It is not alleged either expressly or by necessary implication 
that the object of the association is to restrain or monopolize interstate 
commerce. If the association has any such effect it is too indirect and 
remote to be the subject of consideration. But by enabling those con- 
tracting with it to buy window glass on more advantageous terms it would 
seem that the arrangement tended rather to encourage than to restrain 
or monopolize interstate trade and commerce. The free flow of commerce 


; between the states is not interfered with directly, at least, in any manner, 
and it is plain, we think, that neither at common law nor under the 
act was or is there anything unlawful in contracts relied on or 


in the circumstances under which they were entered into. (See Central 
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Shade Roller Co. vs. Cushman, 143, Mass., 353, 9 N. E. 629.)” Wheeler- 
Stenzel Co. vs. Am. Window Glass Co., in the Supreme Judicial Court ie 


Massachusetts (June, 1909, 89 N. E. 28). 


RaTE REGULATION. 


Perhaps there is no division of the law in which accountancy and the 
legal profession are more closely allied than in questions arising under 
statutes regulating charges whether they be for freight, passenger service, 
the cost of water power and water, or the price of gas. The subject of rate 
regulation has received extensive consideration by the Federal courts for 
the past few years. A case of great importance to the accountant is that of 
the Southern Pacific Co. vs. Bartine, et al., reported in 170 Fed. Rep. page 
725. The opinion, which extends over fifty pages, is exhaustive both in 
consideration of the facts and in review of the law. We advise a perusal 
of the opinion, and assure the accountant that he will be more at home 
amongst the tables and figures than is the average lawyer. 

To give an idea of the scope of the decision we quote verbatim six of 
the sixteen head notes. 

“A state has power, either through its legislature or a commission, to 
regulate the rates of charge of common carriers on interstate business, 
subject to the limitation that such rates must be reasonable and afford to 
the carrier just and reasonable compensation for the services performed 
and for the use of the property devoted to the business, estimated at its 
fair valuation. 

In estimating the value of the property of a railroad company for the 
purpose of determining the reasonableness of rates fixed by a state, neither 
the market value of its stocks and bonds, the cost of construction nor the 
cost of reproduction of the property is absolutely controlling, but each 
should be regarded as a fact tending to show fair value, and if one 
only of such facts is shown, it may be assumed that it represents such value. 

In determining the reasonableness of freight rates fixed by a state 
on intrastate business, as applied to a railroad doing both intrastate and 
interstate business, it must be recognized that the cost of handling local 
shipments is relatively greater than through shipments, and, it being impos- 
sible to determine the exact ratio of difference, the opinions of experts 
based upon the facts of each particular case are admissible on the question. 

It does not necessarily follow that a schedule or maximum freight rates 
is confiscatory and unconstitutional because it fails to yield to a railroad 
company a reasonable return on the investment. Such rates must be rea- 
sonable not only to the company but also to the public, and the fact that 
they do not prove remunerative to a new road built through a sparsely 
settled country where there is at present little local business does not 
require the few people and the small business to pay such rates as will 
make the road immediately profitable to its stockholders. 

The fixing of railroad rates by a state through whatever body and 
although preceded by an investigation judicial in form, is a legislative 
and not a judicial act, and a statute authorizing the fixing of rates by a 
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railroad commission is not invalid as an attempt to confer judicial power 
on the commission in violation of a provision of the state constitution. 

Act of Nevada, March 5, 1907 (St. Nev. 1907, p. 73, c. 44) creating a 
railroad commission and authorizing it, after investigation and on a find- 
ing that rates charged by any railroad company are unreasonable or 
unjustly discriminatory to fix just and reasonable rates to be charged by 
such company, is not unconstitutional as denying to some railroad com- 
panies the equal protection of the laws because the rates so prescribed may 
not be the same as to all companies.” 


STATUTE OF FRAUDS. 


In the old case of Carville vs. Crane, 5 Hill, 483, it was held that a 
contract to endorse a note of one provided another will discount it, is a 
promise to answer for the debt of another, and, therefore, within the pro- 
visions of the Statute of * rauds, 

That case has been follc ed in the recent decision of Greenwich Bank 
of City of New York vs. ()spenheim, 118 N. Y. Sup. 297, in which the 
facts were as follows: 

A member of a firm desiring to borrow money at a bank wrote A in 
Europe that the firm needed money and asked him to agree to endorse the 
firm’s notes for $10,000, in addition to a $5,000 note which he had already 
endorsed, and which was shortly to become due, stating that all that was 
necessary to obtain the money was that A should cable the bank that he 
would endorse to the amount of $15,000. A cabled the bank “ Will endorse 
$10,000.” It was held that the cablegram, not referring in any way to the 
letter, and the letter not coming from the bank, could not be coupled with 
the letter, and standing alone was not a sufficient writing as is required 
by the Statute of Frauds. 


STATUTE OF LIMITATIONS. 


A contract under seal extends for a period of 20 years, whereas an 
unsealed contract extends only for six years. It was held in the case of 
Slade vs. Bennett, 118 N. Y. Sup. 278, that for the purposes of the statute 
of limitation a contract was to be deemed a sealed instrument where a 
recital says that it is under seal, notwithstanding the fact that no seal is 
affixed. Curiously enough, the same instrument for a different purpose is 
held to be an unsealed instrument. It is well known that where an instru- 
ment is under seal no outside evidence can be given to show that any 
other than the parties mentioned in the instrument is a party to the con- 
tract. It was held in the above mentioned case, however, that where 
evidence is offered in behalf of a third person claiming an interest, parole 
evidence is admissable to show that an assignment of the mortgage to an 
employe of a national bank was for the benefit of the bank. It will be 
noticed, therefore, that an instrument without a seal but which contains 
a recital that the instrument is sealed, is for one purpose a sealed instru- 
ment, and for another purpose is not a sealed instrument. 
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Conpuctep By Leo GrEENDLINGER, M. C. S. 


Criticism and exchange of ideas will clear many a doubt and at the same time im- 
prove shortcomings. To solve, compare and criticise C. P. A. we and thereby 
to aid in bringing about a uniform American standard for C. P. A. examinations, is 
the object of this department. With the aid of suggestions and criticisms from the 
professional brethren, it can undoubtedly be achieved. Inquiries will be cheerfully 


answered. 

The following is the second problem given by the New York C. P. A. 
Board at the January, 1907, examinations, with solution by Gustave 
Jacobsson, B. A. 

A, B, C and D enter into partnership with a capital of $100,000.00. 
A invests $40,000.00, B $30,000.00, C $20,000.00 and D $10,000.00. They 
are to share profits or losses in the following proportions: A 35%, B 28%, 
C 22%, and D 15%. They are also to receive stipulated salaries charge- 
able to the business. 

At the end of six months there is a loss of $8,000 and meantime the 
partners have drawn against prospective profits as follows: A, $400; B, 
$600; C, $600, and D, $4oo. 

They dissolve partnership and agree to distribute proceeds of firm 
assets monthly as realized. C and D enter other business and A and B 
remain to wind up the firm’s affairs, it being stipulated that from all 
moneys collected and paid over to C and D a commission of £% is to be 
deducted and divided equally between A and B for their services in the 
winding up. 

The realization and liquidation lasts four months and the transactions 
are as follows: 

Expenses and 


Assets Liabilities _losses on 

realized. liquidated. Tealization 

exclusive of 
commissions. 
First month $30,190.00 $7,900.00 $400.00 
Second month 50,300.00 6,100.00 750.00 
Third month 20,010.00 3,800.00 340.00 


Fourth month 2,200.00 110.00 


$110,000.00 $20,000.00 $1,600.00 


Prepare partners’ accounts showing the amount payable monthly to 
each one. 
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C.P.A. Question Department. 


CoMMENTS. 


This is a real problem illustrating the adjustment of partners’ capi- 
tals in a liquidation where it is desired to distribute the assets in install- 
ments as soon as they are received, thus paying the monthly distribu- 
tions before the final net profit or loss has been ascertained on the total 
realization. The question will now arise: on what basis should each in- 
stallment be distributed? How should the first installment be divided? 

It should not be apportioned in the ratio of the original investments, 
that is, 4: 3: 2: 1; neither can it be divided in the proportion the profits 
or losses are divisible, nor proportionately to the capitals at the dissolu- 
tion of the partnership. ; 

The correct method would be to equalize the status of the partners, 
and justly so for this reason; it is quite impossible to know beforehand 
how much the remaining assets will realize; ergo, assuming that no more 
cash will be received, the consequent loss must be borne by the partners 
in the agreed ratios. 

Let us therefore illustrate the equalization procedure at this stage of 
the operations. 

Net capital at time of dissolution 
Deduct: 
Liquidation expenses, first month $ 400.00 
First month’s cash installment 21,890.00 22,290.00 


Leaving unrealized assets as an assumed loss aggregating.. $67,710.00 


Capital balances, after deducting first month’s expenses: 
A B C D 
$36.660.00 $27,048.00 $17,552.00 $8,340.00 
Division of 35% 28% 22% 15% 
losses 23,698.50 18,958.80 14,896.20 10,156.50 
Equalized capitals 12,961.50 8,089.20 2,655.80 *1,816.50 


*Deficit. 
D must bring in additional $1,816.50 to cover his deficit. 
The first month’s cash installment will be: 

Cash collected for distribution 

D’s new cash 


Which will be distributed between A, B and C in accordance with 
their equalized capital holdings, viz. : 
$12,961.50 
8,089.20 
2,655.80 $23,706.50 
An eminent authority on the correctness of the principle involved in 
the problem under review, Henry Rand Hatfield, Ph. D., Associate Pro- 
fessor of Accounting at the University of California, favors the equaliza- 
tion method. In his admirable Modern Accounting he says: “The ad- 
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justment between partners having once been made, all further install- 
ments are to be divided in proportion to the division of losses. This is 
not because the division of assets is at all the same as the division of 
profits or of losses, but because this method of treating all unrealized 
assets as potential losses prevents any one of the partners being over- 
paid.” 

In Dicksee’s Advanced Accounting a problem is given, illustrating 
the basic principle under discussion. Dicksee also favors the solution on 
the equalization basis. Hence, in any contingency the partners will be 
paid their just and equitable shares, and the prime object of the distri- 
bution has been accomplished. 

The 5% commission should be eliminated from the partnership ac- 
counts; it is a private agreement to be adjusted by the partners inter se. 

Suppose, after the equilization of the partners’ capitals, D is not pre- 
pared to produce cash to cover his deficit of $1,816.50, how will then the 
cash distributions be divided between A, B and C before and after D 
has made good his deficit? How much will D get after reimbursing 
A, B and C? In this instance D’s deficit must be borne by A, B and C in 
the ratio 35: 28: 22, thus: 


Frrst Montu’s Casn 


A’s equalized capital $12,961.50 
Less 35/85 of $1,816.50 747.97 $12,213.53 


B’s equalized capital . 
Less 28/85 of $1,816.50 ; 7,490.82 


C’s equalized capital 
Less 28/85 of $1,816.50 2,185.65 


$21,890.00 


Seconp Montn’s DIstRIBUTION. 
A’s share, 35% : $15,207.50 
Add 35/85 of $1,816.50 from D 747-97 $15,955.47 


B’s share, 28% 
Add 28/85 of $1,816.50 from D q 12,764.38 


C’s share, 22% 9,559.00 
Add 22/85 of $1,816.50 from D 470.15 10,029.15 


Less his deficit apportioned to A, B, and C 1,816.50 4,701.00 


The third and fourth months’ cash distributions will be the same as 
stated in the solution above. 
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